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PRESIDEN T'S PAGE 


Professionalism and the 
Confidentiality Debate: 
Why Do We Fear Openness? 


ith the publication of this 
month’s President’s Page, I 
will have but one final article 
to publish. Customarily, the 
June issue is but a recap of the year. Ac- 
cordingly, this will be my last opportunity 
to discuss the theme I have attempted to 
develop during my year as your president: 
Professionaliam. 

When I began writing my articles on pro- 
fessionalism and related matters, it was 
with the goal of focusing attention on is- 
sues of mutual concern. I did not expect 
everyone to agree with my comments. My 
design was to generate dialogue — to en- 
courage us all to think about what we are 
and what we do. We are a profession, not 
a trade and our actions should be designed 
to preserve that delicate status. 

While a disclaimer is probably unneces- 
sary, this final article deals with a very sen- 
sitive topic: Confidentiality. While I know 
that certain of our Board of Governors 
members agree with me, the thoughts here- 
inafter expressed are mine. My opinions 
are editorial in nature and do not represent 
an official board position. 

Earlier in my term the Bar’s Disciplinary 
Review Commission recommended that 
the Board of Governors adopt a number 
of changes in our disciplinary system. 
Most of these proposed changes were di- 
rected at streamlining our system and mak- 
ing it more efficient. On the other hand, 
one section of the report called for revolu- 
tionary change. It was revolutionary in the 
sense that it urged the board to discard con- 
fidentiality and replace it with a doctrine 
of openness. That is, the existence of a com- 
plaint, the nature of the charges and the 
final disposition of the complaint were no 
longer to enjoy the cloak of secrecy. 

Several years ago, our rules as they re- 
late to confidentiality underwent a minor 
change in that upon a finding of probable 
cause and the filing of a complaint, confi- 
dentiality was waived. The reason I call 
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this minor is that the vast majority of griev- 
ances do not reach that stage. Rather, dur- 
ing the process, most cases are dismissed 
with no action or there is an admission of 
minor misconduct at the grievance commit- 
tee level and the imposition of a private rep- 
rimand. As this avoids the necessity of a 
probable cause finding and a formal com- 
plaint, confidentiality is maintained. 

I began rethinking my position on confi- 
dentiality awhile back. I became even more 
committed to openness as I read headlines 
around the state about practices commit- 
ted by certain lawyers and learned that the 
Bar was not permitted to even say that we 
— the Bar — would look into the problem. 
I simply could not and cannot reconcile con- 
fidentiality with responsibility and profes- 
sionalism. I think that the public has a 
right to know. But, I believe, however, that 
the Bar, in the interest of the accused law- 
yer, has an obligation to tell the com- 
plaining party that the lawyer against 
whom the complaint was filed did nothing 
wrong. I also believe that the Bar should 
be allowed to say “Yes, we are investigat- 


ing the charges of impropriety” when there 
is an inquiry — especially where the facts 
of the case have been headline news state- 
wide. After all, isn’t it our duty to investi- 
gate? And I happen to believe that lawyers 
might be a little more attentive to ethics if 
violations of those ethics — which ethics 
incidentally set us apart from other busi- 
ness pursuits — were not kept in a file 
drawer marked “secret.” 

As you might imagine, the commission’s 
recommendations on confidentiality were 
met with an outcry from our ranks: Do not 
alter the rules of confidentiality. Why? 
Purely and simply — fear. Fear that the 
revelation of the filing of a complaint 
could irreparably harm an innocent attor- 
ney’s reputation. But, what about the 
guilty attorney? Doesn’t the public have a 
right to know? Wouldn’t you want to 
know before you referred a valued client 
to the lawyer down the hall that he or 
she had been privately reprimanded for 
misconduct? 

Quite simply, we must change our rules 
on confidentiality. I honestly believe that 
if we did, and once tempers calmed, we 
would realize that our fear was without jus- 
tification. Inordinate fear of all the “what 
if” scenarios must be put aside and we 
must get on with increasing professional- 
ism within our ranks and meeting expecta- 
tions of accountability in serving the public 
interest. 

If we want to be treated as “special,” 
that is unlike other business pursuits, be- 
cause of our unique role as “officers of the 
court,” and if we want to preserve the privi- 
lege of self-governance, we must realize 
that lawyering is a profession with great re- 
sponsibility to the public. 

We, as individual lawyers have a fiduci- 
ary responsibility to our clients. We, as a 
collection of individuals, have a fiduciary 
responsibility to the general public as a 
whole. After two years of reviewing the dis- 
ciplinary system, the Disciplinary Review 
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Commission pointed the way for the pro- 
fession to balance the public’s “right to 
know” with the individual lawyer’s “right 
to privacy.” The Board of Governors after 
several sessions of protracted debate and 
compromise settled on a progressive and en- 
lightened approach to self-regulation — a 
comprehensive overhaul of the regulatory 
system of which the limiting of confiden- 
tiality is but an aspect, albeit the one that 
has caused the greater “fear” by some law- 
yers. I wish our actions had gone further. 
I wish we had adopted, without alteration, 
the recommendations of the commission. 
Yet, at least we have taken a significant 
step in the right direction. 

Procedures at the probable cause level 
will be expedited under the recommenda- 
tions. If the court adopts the recommenda- 
tions, cases involving public harm will be 
more quickly resolved and the public will 
not be “chilled” by a fear to help us do our 
job of self-regulation because absolute im- 
munity will be continued regarding state- 
ments made in their complaints with the 
Bar. 

Presently, a complainant can utter the 
most slanderous remarks about an attor- 
ney from the podium at a civic club or 
print an utterly libelous statement in a news- 
letter, and the lawyer has the right to sue 
that individual in court. That is true today, 
was yesterday and will be tomorrow. Free 
speech is a first amendment right of all citi- 
zens. Our legal system provides that such 
freedoms must be exercised responsibly 
and provides penalties for abuse. 

However, if complainants makes public 
the “fact” that they have filed complaints 
with The Florida Bar, they can be held in 
contempt. That rule — or “gag” rule — is 
being challenged in court. Similar rules re- 
garding the Florida Ethics Commission 
and grand jury proceedings have been suc- 
cessfully challenged. The trend is apparent, 
the public will not be “gagged.” They will 
be free to divulge the existence of their com- 
plaint — not a quantum leap forward since 
they are already free to divulge the “sub- 
stance” of their complaint. 

The more vocal and intransient that Bar 
members become on the issue of confiden- 
tiality from the fear of the consequences, 
the greater the harm to the profession, and 
I might add to the individual lawyer within 
the regulatory system. I make this state- 
ment based on two premises: 

First, the legal profession is different 
from other professions. The public has, at 
least, a limited appreciation of the differ- 
ence, and therefore holds the profession to 
a higher standard — the standard we al- 


ready impose upon ourselves. The trade- 
off is that the public expects accountability 
— more accountability than it has received 
in the past. It is simply a fundamental ax- 
iom of our democracy: The freedom (to 
regulate) carries with it a corresponding 
responsibility (ensured by public account- 
ability). The public expects greater public 
accountability of the Bar as a quasi-public 
regulatory agency. If the Bar fails to meet 
reasonable expectations, this responsibility 
to regulate will simply be transferred to a 
public regulatory agency. Accountability is 
the issue. If the Bar fails to be accountable, 
then the issue becomes “where” can account- 
ability be achieved and “how.” The Bar 
must be publicly appreciated and respected 
for its effective regulation. 

I have utmost confidence in our Bar 
staff, in more than 400 volunteer lawyers 
and 200 volunteer nonlawyers who serve 
on our local grievance committees, and in 
our Board of Governors. I know that our 
system functions properly. Yet I can un- 
derstand and appreciate the public’s con- 
cern and suspicions. I firmly believe that 
this fear and suspicion of self-regulation 
will be overcome by greater openness in 
our discipline process. I believe that it will 
have a pour-over effect in the sense that it 
will instill greater confidence in our profes- 
sion. We are lawyers — we safeguard free- 
dom and ensure democracy — look at us, 
we have nothing to hide. 

Secondly, greater openness will help the 
Bar defend lawyers unjustly accused of ethi- 
cal wrongdoing. Historically, the Bar 
could not, and cannot, comment at all re- 
garding the exoneration of a lawyer 
charged with violating the Rules of Profes- 
sional Conduct. Complainants freely speak 
their mind. They frequently complain, af- 
ter being advised of a finding of no prob- 
able cause, that the Bar did nothing — that 
the complaint was swept under the carpet. 
The truth is that complaints are acted 
upon, due process is provided, all available 
evidence is considered and a determination 
is made that no probable cause has been 
found to indicate that the lawyer was un- 
ethical. I strongly believe that it is in the 
individual lawyer’s best interest that the 
Bar be allowed to rebut scurrilous public 
charges by irresponsible accusations to the 
effect that the Bar engaged in a coverup. 
It is in the individual’s and the profession’s 
best interest for the Bar to be able to say 
that the charges were unfounded, unsub- 
stantiated, and in some case, frivolous. 

Our system works! The recommenda- 
tions under consideration promise an even 

(continued on page 17) 
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aybe it is just the time in 
which we live, but over the 
last two years I have seen 
more articles, heard more dis- 
cussions and entered into more debates 
concerning the image of the profession, the 
image of the judiciary, the image of the law- 
yer, and the image of the judicial system 
in general. Our profession and the institu- 
tion of law itself have been criticized as 
being too slow, too costly and too cumber- 
some. We have attempted to answer our 
critics with an explanation, but in most in- 
stances these explanations seem to fail. We 
live in a complicated world, and we are in 
a very complicated profession. Easy an- 
swers are not available to us. 

During all of this turmoil and discus- 
sion, I have the responsibility of overseeing 
a large and—to my way of thinking—an 
efficient disciplinary system. In my posi- 
tion, I have the opportunity of seeing the 
very best in attorneys and, unfortunately, 
also the very worst. Our system is process- 
ing more grievances than ever before, we 
are disbarring more lawyers than ever be- 
fore, and we are suspending and placing on 
probation more lawyers than ever before. 

I wish these statistics were on a down- 
hill trend, but unfortunately, that is not the 
case. When I review grievance matters and 
think to myself, “How can an attorney, 
someone who went through three years of 
law school, do something such as this?” At 
times, it becomes very disheartening and dis- 
couraging. But for everyone in our profes- 
sion who does not abide by the ideals of 
professionalism, there are many, many 
more who do. The greater good outweighs 
the few bad examples. 

In thinking about professionalism re- 
cently and our role as attorneys in society, 
I came across a poem that President Rut 
Liles used in addressing a commencement 
class at the University of Florida. Rut has 
spent much of his time as president of the 
Bar promoting the ideals of professional- 
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ism and attempting to reestablish the trust 
that our profession once had. The poem 
that he used for emphasis was slightly 
modified, and unfortunately the author 
is unknown. After reading the poem, I had 
a copy made for my desk and since that 
time have referred to it a couple of times 
when the need for reassurance that the 
good the legal profession is providing to 
the public is worth it. The following may 
help you think about and remember our 
role in society. 


What is a Lawyer? 

I am the lawyer. 

I displace brute force with mercy, justice 
and equity. 

I taught mankind to respect the rights of 
others to their property, to their per- 
sonal liberty, to freedom of conscience, 
to free speech and free assembly. 

I am the spokesman of righteous causes. 

I plead for the poor, the persecuted, the 
widow and the orphan. 

I maintain honor in the marketplace. 

I am the champion of unpopular causes. 
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I am the foe of tyranny, oppression and 
bureaucracy. 

I wrote the Declaration of Independence. 

I punish the wicked, protect the innocent, 
raise up the lowly, oppose brutality and 
injustice, in every land and clime. 

I stand in the way of public clamor and the 
tyranny of the majority. 

I plead for the rich man when prejudice pre- 
vents him from getting justice and I in- 
sist that the poor many be accorded all 
his rights and privileges. 

I seek the equality of mankind, regardless 
of color, caste, sex or religion. 

I hate fraud, deceit or trickery. 

I am forbidden to serve two masters or to 
compromise with justice. 

I am the leader of mankind in every crisis. 

I am the scapegoat of the world. 

I hold the rights of mankind in the hollow 
of my hand, but am unable to obtain 
recognition of my own. 

I am the just judge and the righteous ruler. 

I hear before I condemn. 

I build no bridges, raise no towers, con- 
struct no engines, paint no pictures and 
there is little of all that I do that the 
eyes of man can see. 

Yet, I smooth out difficulties; I relieve 
stress; I correct mistakes; I offer recon- 
ciliation; and I take up the burdens of 
others and by my efforts make possible 
the peaceful life of citizens in a peaceful 
state. 

I seek the best in everything. 0 


We’d like you to do some 
name dropping ... 
The Journal’s! 
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advertisers in this publication, 
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OBTAINING 
EXPERIMENTAL DRUGS 


SEVERELY ILL CLIENTS 


The Dilemma Caused by AIDS 


cquired immune deficiency 

syndrome (AIDS)! has 

forced a drastic reappraisal 

of the way new drugs are 
tested and marketed in the United 
States.2 The dilemma facing federal and 
state health administrators is whether 
the slim hope offered by the early re- 
lease of experimental drugs justifies the 
potential risk or waste uf resources. 
Caught in the middle are those dying 
of AIDS, their families and friends. In- 
deed, as one of the three states hardest 
hit by the Human Immunodeficiency Vi- 
rus (HIV) epidemic, Florida has had an 
especially tragic experience in this re- 


gard.> The state has watched as several 
thousand‘ of its citizens died without 
hope of a cure, without hope even of 
drugs able to alleviate some of the dev- 
astating symptoms of advanced AIDS. 
Faced with this grim prospect, some 
people with AIDS have demanded the 
right to obtain drugs? not yet certified 
for certain experimental uses by the fed- 
eral Food and Drug Administration.® 
Others have not awaited the federal bu- 
reaucracy’s response. Desperate for 
hope, a considerable number have 
banded together into extensive under- 
ground networks that distribute AIDS- 
related drugs smuggled from foreign 


THE FLORIDA BAR JOURNAL/MAY 1989 7 


j O 
é 
. 


countries,’ while others have begged drugs 
from the relatives of other AIDS victims® 
or made desperate trips abroad to obtain 
unproven therapies.? 

Under enormous pressure, the FDA re- 
cently has shortened the time required for 
new drug approval.!° Nevertheless, the. in- 
creasing volume of new therapies devel- 
oped in the United States and abroad 
means that some promising drugs will be 
unavailable for indeterminate periods of 
time after their development.!! Simultane- 
ously, the demand for such drugs in Flor- 
ida is likely to rise even more in the next 
decade as the state’s AIDS caseload in- 
creases from the 1988 level of under 5,000 
to a predicted 32,000 in 1991.!2 Moreover, 
the es:imated 210,000 to 400,000!3 Floridi- 
ans infected with HIV in early 1988 may 
seek legal advice in obtaining similar ex- 
perimental drugs, hoping to ward off the 
initial symptoms of AIDS. 

Florida practitioners advising such cli- 
ents have several legal tools available to 
them. For instance, the FDA permits some 
limited uses of experimental drugs by pa- 
tients suffering severe incurable illnesses. 
In addition, Florida is one of only a few 
states'* providing an intrastate alternative 
to the federal experimental drug licensing 
process, thus permitting some severely ill 
persons to obtain experimental drugs 
purely as a matter of state administrative 
law. This article outlines the alternatives 
available to Florida legal practitioners and 
their clients through these federal and state 
administrative mechanisms. 


FDA Regulation of New Drugs 
Under the Food, Drug and Cosmetic 
Act of 1938!5 and part of the Public 
Health Service Act,!® the FDA has author- 
ity to regulate drugs,'’ vaccines!® and medi- 
cal devices!? that are sold or transported 
in interstate commerce. This authority is ple- 
nary and has been broadly construed by 
the courts, especially in the regulation of 
experimental and untested drugs. Thus, 
the FDA can regulate the use of any “new 
drug” not generally recognized as safe and 
effective or not used in a particular manner 
for a material length of time.2° 
Nevertheless, certain limited experimen- 
tal uses of unproven drugs are permitted. 
For instance, by filing a standard Investi- 
gational New Drug (IND) application, a 
drug manufacturer may obtain a license to 
begin limited forms of human testing.?! 
The standard IND requires a specific pro- 
tocol involving definite human subjects,22 
not merely anyone who wishes to partici- 
pate. For 30 days after the IND is filed no 


human testing can occur; however, unless 
the FDA takes action during the 30-day pe- 
riod, human testing can begin immediately 
thereafter without any further FDA 
approval.23 

A second type of licensing program, the 
“treatment IND,” authorizes a slightly 
more liberal experimental use of new 
drugs. Responding to the HIV epidemic, 
the FDA recently expanded this program 
specifically to recognize all AIDS-related 
diseases, including asymptomatic HIV in- 
fection, as a “life-threatening disease” that 
would justify a treatment IND.4 Pursuant 
to a treatment IND, physicians can pre- 
scribe the experimental drug in question to 
a class of patients, whether or not the 
patients previously were selected for partici- 
pation in the study.2> This licensing proc- 


Robert Craig Waters, Tallahassee, re- 
ceived his J.D. in 1986 from the Univer- 
sity of Florida College of Law and A.B. 
in 1979 from Brown University. Mr. Wa- 
ters, former journalist in the Tallahas- 
see capital press corps, is author of the 
treatise, AIDS and Florida Law (D & 
S Publishers, 1989). The author wishes 
to thank Richard R. Grant of the De- 
partment of Health & Rehabilitative 
Services’ Pharmacy Program Office for 
assistance in researching the law rele- 
vant to this article. 


ess is explicitly applicable to patients with 
AIDS,”6 and is the procedure by which the 
first federally approved anti-HIV drug, 
AZT,”’ was introduced into the market.28 

A third form of FDA license, the “com- 
passionate IND,” is a discretionary permit 
allowing an individual patient to use a 
drug or device in a particular way.”? The 
patient must have an untreatable and usu- 
ally terminal illness.3° Before the license 
can be granted, however, the applicant 
must demonstrate that the benefits in ques- 
tion generally outweigh the risks,>! a 
requirement that eliminates most new 
AIDS-related drugs.32 The compassionate 
IND also involves extensive recordkeep- 
ing, the development of extensive proto- 
cols, and is subject to regulations that 
often may render the therapy in question 
too expensive.*> For instance, manufactur- 
ers must supply the drug or therapy 
without charge.*4 As a result, no compas- 
sionate IND’s for AIDS-related drugs had 
been reported by 1986.35 
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In the context of drugs to treat HIV in- 
fection, the FDA has shown an increasing 
willingness to speed up the approval proc- 
ess for new drugs. The drug AZT or 
Zidovudine was granted approval in a re- 
cord 107 days after receipt of the new drug 
application.5° This compares with an aver- 
age of 36 months over the history of FDA 
drug review.>” In addition, by the end of 
1987 the FDA had reviewed 164 IND’s for 
85 HIV-related drugs, and in some cases 
had granted permission for clinical trials 
within five days of the application.** The 
first experimental AIDS vaccine was li- 
censed on August 18, 1987, by the FDA,°? 
and a number of vaccine-like drugs cur- 
rently are being tested for their effective- 
ness.* These include a variety of organic 
substances grown from genetically engi- 
neered organisms, some of which theoreti- 
cally may be able to block or hinder HIV 
infection of human cells.4! 


Florida Investigational 
Drug Statute 

As part of the omnibus 1982 reform of 
state food, drug and cosmetic law, the Flor- 
ida Legislature enacted an investigational 
drug statute*? that contains many features 
of the FDA’s treatment IND program. The 
one significant variation, however, is that 
F.S. §499.0184 permits a state investiga- 
tional drug permit to be issued even in the 
absence of FDA approval, on a limited in- 
trastate basis.“ The licensing process is su- 
pervised by the Pharmacy Program Office 
of the Florida Department of Health and 
Rehabilitative Services in Tallahassee and 
administered by the Florida Drug and Cos- 
metic Technical Review Panel* (“technical 
panel”) appointed by the HRS secretary. 

As of early 1988, the program had been 
used to obtain only four drugs for intra- 
state “investigational” uses, including inter- 
feron and a neurotoxin called Provin.* 
However, these four applications have re- 
sulted in the approval of 75 different pro- 
tocols, or individual uses, by HRS.*’ The 
pharmacy program reported that no one 
had yet used Florida’s statute to obtain 
experimental AIDS drugs, but acknowl- 
edged that it could be used for this pur- 
pose, as an analogous statute apparently 
has in California.® 

An application must be made for each 
drug to be studied or investigated. It must 
contain a detailed statement that includes 
full reports on the drug in question, its 
intended use, its source, proposed 
laboratory protocols, and an agreement to 
supply HRS with information on the drug 
throughout the experimental use.49 The 


q 
q 
4 
4 


applicant must justify all costs associated 
with the proposed use, and must agree not 
to begin any experimental use until at least 
45 days after the application is filed. Per- 
sons conducting the study must disclose rele- 
vant information about their training and 
experience, and must provide a detailed out- 
line of the potential effect of the drug on 
the human body, including toxicity.5! A 
comprehensive list of required information 
is available from the Pharmacy Program 
Office. 

In addition to the application, a proto- 
col must be submitted for each separate 
use of the drug. The protocol must indicate 
the licensed physician who will be admini- 
stering the drug, including the physician’s 
curriculum vitae, and information on the 
hospital or other facility where the investi- 
gation will be conducted.5? Informed 
consent of the particular patient must be 
obtained and submitted with the applica- 
tion. In addition, objectives of the pro- 
posed protocol must be provided, along 
with toxicities of the drug. 

Before investigational use of the drug 
may begin, the institution or person admini- 
stering the protocol must agree to submit 
a series of reports. These include an initial 
report providing the patient’s complete 
medical history, a progress report submit- 
ted every three months unless HRS pro- 
vides otherwise,> and verbal notification 
of HRS within 48 hours of the patient’s 
death followed by a full report within 15 
days. In the event of any serious injury or 
serious adverse reaction, verbal notifica- 
tion to HRS also must be provided within 
48 hours along with a full report within 15 
days. Finally, every other injury or adverse 
reaction must be included in routine pro- 
gress reports. 

The protocols generally must include in- 
formation on how a patient or patients 
were chosen for the investigation, any 
other diseases they suffer and information 
on other drugs being administered to them. 
A full description of the experimental 
design must be given, including use of 
controls, methods of managing adverse reac- 
tions, the number of patients needed to sat- 
isfy experimental objectives and criteria for 
discontinuing the study. Protocols also 
must include information on recom- 
mended diets of patients, methods of 
administering the investigational drug, 
post-therapy procedures, and oversight by 
institutional review boards. Finally, the ap- 
plicant must agree to include in all pro- 
gress reports information on the number of 
patients currently involved, deviations 
from the approved protocol, patient re- 


sponses to treatment, toxicity, any new phy- 
sicians participating in the study and proof 
that all such physicians are licensed in 
Florida. 

The filing fee for an investigation drug 
application is $1,000.54 In addition to this 
cost, the applicant must agree to pay the 
expense of HRS monitoring, which is esti- 
mated to be as little as an additional 
$1,000 or as much as an additional 
$200,000.55 Generally, the more novel the 
therapy involved, the more expensive the 
cost of monitoring. Thus, therapies exten- 
sively used elsewhere, as in foreign coun- 
tries, could be less expensive to monitor.© 

The time involved in registering an in- 
vestigational drug can vary considerably. 
If permission has not yet been sought from 
the FDA, the applicant must file with that 
agency.*’ FDA review can take six months 
or more.** Then the applicant must gather 
the papers and documentation required by 
the pharmacy program for investigational 
drug registration. After the application is 
filed, the pharmacy program generally 
takes 45 to 60 days to approve or disap- 
prove it. However, the program’s officers 
say they make every effort to process an 
application within 30 days of receipt.%? 


Approval or disapproval generally 
hinges upon a risk/benefit analysis of 
the particular therapy in question. The 
technical panel reviews the application to 
determine whether there is a basis for 
concluding that the benefits will be greater 
than the risks. If so, the protocol in ques- 
tion is more likely to obtain a favorable 
review. The technical panel, after making 
this determination, forwards its recommen- 
dations to the secretary of HRS, who is em- 
powered to render final agency action.© 
This action then is reviewable under the 
state Administrative Procedures Act, as 
with any administrative agency.®! 


Conclusion 

The FDA appears to be increasingly will- 
ing to permit experimental uses of novel 
drugs by the severely ill under its treatment 
IND program, especially in cases involving 
AIDS-related diseases. Thus, attorneys 
advising clients who wish to obtain experi- 
mental drugs may be able to offer legal as- 
sistance through the federal drug licensing 
process itself. However, when the FDA re- 
fuses to grant permission or takes too long 
to review an application, Florida’s investi- 
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share being given to one or more 
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maries, execution checklists, and 
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gational drug statute offers an alternative 
means of obtaining experimental drugs on 
a limited intrastate basis. Through either 
of these administrative mechanisms, attor- 
neys may be able to satisfy the requests of 
desperately ill clients. Indeed, they may be 
able to help these clients obtain novel drug 
therapies without need of resorting to any 
of the variety of unlawful networks or clin- 
ics that have arisen in response to the 
rising demand for experimental AIDS- 
related drugs. 0 


!' This complex of malignancies and oppor- 
tunistic infections results from a human 
immune system debilitated by human immu- 
nodeficiency virus infection, which selectively in- 
fects and destroys several critical components 
of the human immune system. The result is even- 
tual death, not by HIV infection, but by the 
repeated infections and malignancies associated 
with it. W.H. Masters, V.E. Jounson & R.C. 
Ko topny, Crisis: HETEROSEXUAL BEHAVIOR IN 
THE AGE Or AIDS 179-184 app. (1988) [herein- 
after, MAsTeRS & Jounson]. See Centers for Dis- 
ease Control, 36 Morsipity & MortTALity 
Week y Rep. 1S (Aug. 14, 1987 supp.) (official 
federal “case definition” of AIDS); Hermann, 
AIDS: Malpractice and Transmission Liability, 
58 U. Coo. L. REv. 63, 64-66 (1986). 

2 See Norris, The FDA’s AIDS Program, 
12 Nova L. Rev. 1103 (1988); Bishop, Desperate 
Lives, Unknown Risks, 7 Ca. Law. 45 (Sept. 
1987). 

3 Florida consistently has ranked third in 
overall numbers of AIDS cases nationally. Fla. 
H.R. Comm. on Health Care, PCB HC 88-07, 
Staff Analysis 1 (Apr. 13, 1988) (on file with 
committee) [hereinafter, Health Care Analysis]. 

4By December 1, 1988, 3,649 Florida resi- 
dents had died of AIDS and a total of 6,192 
cases had been reported. Fla. Dep’t of HRS, 
Acquired Immune Deficiency Syndrome 
(AIDS) Surveillance Report, Dec. 1, 1988, at 4. 

5The quest for experimental AIDS drugs 
has prompted some HIV-infected persons to 
take extreme measures. Perhaps the most cele- 
brated example was actor Rock Hudson’s pil- 
grimage to the Institut Pasteur in Paris to ob- 
tain the experimental drug HPA-23. R. Suits, 
AND THE BAND PLAYED On: Po itics, PEOPLE AND 
THE AIDS Epiwemic (1987), at 475-76. There are 
reports of HIV-infected persons traveling to 
Mexico to obtain the experimental drugs ribavi- 
rin and isoprinosine, and of a flourishing black 
market supplying similar drugs to people with 
AIDS in the United States. Gieringer, Compas- 
sion vs. Control: FDA Investigational-Drug 
Regulation 2, Cato Institute Policy Analysis 
No. 72 (May 20, 1986) [hereinafter, Cato Analy- 
sis]. 
6The FDA has primary regulatory author- 
ity over the development, approval and use of 
drugs in the United States under the Food, 
Drug and Cosmetic Act of 1938, as amended. 
21 U.S.C. §301 et seg. (1987). See AMERICAN 
Bar Ass'n. AIDS: Tue Lecat Issues 135-36 
(1988) (discussion draft) [hereinafter, ABA Dis- 
cussion DraFt]. 

7 See Bishop, supra note 2, at 45-46. 

8 See Underground clinic in Tampa gives 
drugs to AIDS victims, Orlando Sentinel, Dec. 


29, 1988, at B-3. 

9 See Bishop, supra note 2. 

Cato Analysis, supra note 5, at 9-10. Ac- 
cord Interview with Richard F. Grant, state 
pharmacy officer of the Pharmacy Program Of- 
fice, Department of Health & Rehabilitative 
Services, in Tallahassee, Fla. (Feb. 1, 1988) 
(notes on file with The Florida Bar JourNaL) 
[{hereinafter, Grant Interview]; Investigational 
New Drug, Antibiotic and Biological Drug Prod- 
uct Regulations (Interim Rule), 53 Fed. Reg. 
41,515 (1988) (to be codified at 21 C.F.R. §§ 
312 & 314) (revising federal drug regulations to 
speed process for approving AIDS-related 
drugs). 

'! See Bishop, supra note 2, at 48. 

!2 Health Care Analysis, supra note 3, at 1. 

13 Jd. (estimating 210,000 Floridians were in- 
fected with HIV in early 1988); Fla. H.R., 
Comm. on Health Care, debate on CS for HB 
1519 (April 13, 1988) (comments of Rep. 
Lippman, estimating up to 400,000 Floridians 
were infected with HIV in early 1988) (tapes on 
file with committee). 

'4 California and Texas also have similar stat- 
utes, See Hearty & Sarety Cope Ann. §§ 
26678-26679.5 (Deering 1988 supp.); Tex. 
HeattH Cope Ann. § 4476-14(4)(b)(3) (Vernon 
1988 supp.). The Florida Department of Health 
& Rehabilitative Services is aware of no other 
states with similar programs. Grant Interview, 
supra note 10. California is the only state that 
expressly permits AIDS-related drugs to be 
used on an investigational basis, although Flor- 
ida’s is broad enough to encompass those same 
drugs. See Cat. HEALTH & Sarety Cope ANN. § 
26679.5 (Deering 1988 supp.). 

'5 21 U.S.C. §§ 301 et seq. (1987). 

16 42 U.S.C. § 262 (1987). 

'7 The term “drugs” is broadly defined to 
mean any article recognized in the official U.S. 
Pharmacopoeia, Homeopathic Pharmacopoeia 
or National Formulary; any article intended for 
use in the diagnosis, cure, mitigation, treatment 
or prevention of disease; articles other than 
food intended to affect the structure or func- 
tion of the body; or articles intended for use as 
a component in any of the foregoing. 21 U.S.C. 
§ 321(g) (1987). 

'8 A vaccine is any organic or biologically de- 
rived substance that can induce an immune 
response. See 42 U.S.C. § 262(a) (1987). See 
also ABA Discussion DraFt, supra note 6, at 
135. 

19 A “device” is any instrument, apparatus or 
contrivance, including their components, parts 
and accessories, intended for use in the diagno- 
sis, cure, mitigation, treatment or prevention of 
disease. 21 U.S.C. § 321(h) (1987). 

2021 U.S.C. § 321(p) (1987). 

21 Norris, supra note 2, at 1105-06; ABA Dis- 
cussion Dra Ft, supra note 6, at 138. 

22 Id. at 142. 

33 Id. at 139. 

24 See Investigational New Drug, Antibiotic 
and Biological Drug Product Regulations (In- 
terim Rule), 53 Fed. Reg. 41,515, 41,518-19 
(1988) (to be codified at 21 C.F.R. §§ 312 & 
314) (concluding that asymptomatic HIV infec- 
tion is “life threatening” because it may ad- 
vance to AIDS). 

25 ABA Discussion Draft, supra note 6, at 
142. 

26 See supra note 24. 

means axidothymidine, also 
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known as Zidovudine. Norris, supra note 26, 
at 1107. 

28 ABA Discussion DraFt, supra note 6, at 
143. 

29 Cato Analysis, supra note 5, at 3. See D.B. 
BrusHwoop, MEDICAL MALPRACTICE: PHARMACY 
Law 96-97 (1986). 

aed Analysis, supra note 5, at 16. 

Td. 


36 Norris, supra note 2, at 1107. 

37 Id. 

38 Td. 

39 Id. at 1107-08. 

4 Weber & Weiss, HIV Infection: The Cellu- 
lar Picture, Sci. Am., Oct. 1988, at 101, 108; 
Matthews & Bolognesi, AJDS Vaccines, Sci. 
Ao., Oct. 1988, at 120, 120-27. 

41 For instance, the genetically engineered 
“CD4 molecule” in laboratory experiments has 
the ability to “clog up” HIV virus particles by 
literally attaching themselves to the viral spikes 
necessary for infection to occur. See Weber & 
Weiss, supra note 40, at 106-12. 

42;Ch. 82-225, § 34, 1982 Fra. Laws 1076, 
1101 (codified at Fia. Star. § 499.018). 

43 The statute provides in pertinent part: “(1) 
A person applying for use of an investigational 
drug which does not have a Notice of Claimed 
Investigation Exemption for a New Drug on 
file with the federal Food and Drug Admini- 
stration or which is not otherwise lawful in 
interstate commerce shall, in accordance with 
the provisions of ss. 499.001-499.081, submit in 
writing to the [Florida Drug and Cosmetic Tech- 
nical Review Panel] the following, if applicable: 
[providing a list of required data].” FLa. Stat. 
§ 499.018(1) (1988 supp.). The investigational 
drug statute was enacted in 1982 and subse- 
quently amended. In the 1988 Legislature, it 
was technically amended but remained essen- 
tially the same as first enacted. Ch. 88-159, §§ 
5-8, 1988 Fia. Laws 861, 863-68. 

44The statute is implemented by Fa. 
Apmin. Cope 10D-45.0375, (1986). 

45 The panel is created by Fra. Stat. § 
499.02, (1987). 

4 Grant Interview, supra at 10. 

47 Id. 

48 Id. The analogous California statute is 
HeattH & SaFety Cope §§26678- 
26679.5 (Deering 1988 supp.). 

49HRS Form 1520, Department of Health 
& Rehabilitative Services, Health Program Of- 
fice, Tallahassee, Fla. (promulgated June 1984). 
See Fra. Stat. 499.018 (1987). 

50 Td. 

52 Protocol Guideline Form, Pharmacy Pro- 
gram Office, Department of Health & Rehabili- 
tative Services in Tallahassee, Fla. (no date). 

53 Jd. HRS may require that progress reports 
be continued for as long as a year after the in- 
vestigational drug use has ended. 

54 Grant Interview, supra note 10. 

55 Td. 

56 Td. 

57 Td. 

38 Td. 

9 Td. 

© Id. 

61 See FLa. Stat. ch. 120, (1987). 


32 Jd. at 4. 
33 See id. : 
Id. 
35 Td. 
4 
bd 


With $550 million at stake in 
two hotel-casinos, Bally's 


made a sure bet on title insurance. 
Commonwealth. 


A hush fell over the gaming industry . . . 

It was the biggest transaction Reno and Las 
Vegas had ever seen. And when Commonwealth 
came to the table, it all fell into place like a 
royal flush. 

In reality, this was a multi-state deal. The 
seller in Hollywood, the buyer in Chicago, the 
properties in Nevada and closing in New York— 
a mortgage-backed brokerage deal. 

Commonwealth backed the title insurance 
with a financial strength of more than $300 
million in assets and measurements that put us 
at the top of the industry in every category. And 
we looked closely at the odds. In fact, our expert 
and detailed underwriting has brought us the 


respect and the business of major casinos in 
Nevada's gaming towns. 

But what really brought the deal together 
in the end was our nationwide network of nearly 
200 branch offices, 5,000 agents and 10,000 
attorneys. 

So don’t gamble on your title insurance. 
Call Commonwealth. 


LAND TITLE INSURANCE COMPANY 
A Reliance Group Holdings Company 


Florida-Caribbean Regional Office 
1901 West Colonial Drive, Orlando, FL 32804 
(407) 425-6121 FL WATS (800) 432-8518 


Takeover 


rior to Texaco v. Pennzoil,' the 
area of mergers and acquisitions 
law dealing with merger agree- 
ments and agreements in princi- 
ple was quite settled.2 From the contract 
law standpoint, two parties contemplating 
a merger or acquisition were not consid- 
ered bound until a formal merger agree- 
ment was signed;? a mere agreement in prin- 
ciple to merge was insufficient to bind the 
parties. From the takeover law standpoint, 
once a corporation received a takeover of- 
fer, its board of directors could entertain 
potentially more attractive offers even after 
signing a merger agreement.* 

The Zexaco decision, however, a $10.53 
billion judgment? against Texaco, Inc., for 
tortious interference with contract, clouded 
this once stable area. This landmark deci- 
sion led many commentators to state that 
the case would “chill” corporate auctions 
and bidding wars.® As a result, lawyers and 
corporate managers were expected to 
scurry for a safe harbor that would indi- 
cate when a merger agreement or agree- 
ment in principle should end the bidding 
for a target corporation. This article will 
review the seminal takeover cases, Texaco, 
and the post-7exaco cases dealing with 
these issues to determine whether Texaco 
has assumed precedential value and the ex- 
tent to which the area is now settled. 

Three takeover cases established the rec- 
ognized ground rules for bidding wars. 
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Why 
Texaco 


Pennzoil 
Is 
No Longer 


an 
Albatross 


by Larry B. Loftis 


Bidding 


Jewel Companies v. Pay Less Drug Stores 
Northwest, Inc., 741 F.2d 1555 (9th Cir. 
1984), like Texaco, involved continued bid- 
ding after the execution of a merger agree- 
ment. Revlon, Inc. v. MacAndrews & 
Forbes Holdings, Inc., 506 A.2d 173 (Del. 
1986), and Edelman v. Freuhauf Corpora- 
tion, 798 F.2d 882 (6th Cir. 1986), ad- 
dressed the effectiveness of “no-shop” agree- 
ments’ among targets and bidders. 

In Jewel, the Jewel Companies and Pay 
Less Drug Stores executed a merger agree- 
ment, which was made public in press 
releases issued on November 9, 1979. Pay 
Less Drug Stores Northwest, Inc., unre- 
lated to Pay Less, subsequently acquired 
more than 12 percent of the outstanding 
shares of Pay Less and made public its in- 
tention to make a competing bid in a press 
release issued December 31, 1979. Two 
days later, Jewel filed an action in state 
court seeking a temporary restraining or- 
der against Northwest’s tender offer and 
alleged tortious interference with contract. 
On January 17, 1980, Northwest formally 
commenced its tender offer by filing a 
Schedule 14D-1 statement with the Securi- 
ties and Exchange Commission. On Febru- 
ary 1, Pay Less’ board of directors signed 
a merger agreement with Northwest and 
unanimously recommended that its share- 
holders accept the Northwest offer. By 
February 25, the majority of Pay Less’ 
shares had been tendered to Northwest. 


: 
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The U.S. District Court for the North- 
ern District of California granted North- 
west’s motion for summary judgment on 
the grounds that: (a) The Pay Less-Jewel 
agreement did not constitute a valid and 
binding contract because: (1) Completion 
of the contemplated merger required share- 
holder approval, and (2) the Pay Less di- 
rectors’ fiduciary obligations prohibited 
them from entering into a binding merger 
agreement; and (b) Northwest’s interfer- 
ence with the merger agreement would be 
legally justified by society’s interest in en- 
couraging “free competition” in the market 
place. On appeal, the Ninth Circuit Court 
of Appeals reversed and held that: (1) A 
merger agreement between boards of direc- 
tors can have legal effect prior to share- 
holder approval, and (2) under California 
law, a corporation’s board of directors 
may lawfully bind itself in a merger agree- 
ment to forbear from negotiating or accept- 
ing competing offers until the shareholders 
have had an opportunity to consider the 
initial proposal. 

The Ninth Circuit remanded the case for 
further proceedings to determine whether 
the Jewel-Pay Less merger agreement re- 
quired the Pay Less board to abstain from 
entering into the competing merger agree- 
ment with Northwest. In dicta, however, 
the circuit court stated: 

Even after the merger agreement is signed a 
board may not, consistent with its fiduciary ob- 
ligations to its shareholders, withhold informa- 
tion regarding a potentially more attractive com- 
peting offer. . . . The shareholders retain the 
ultimate control over the corporation’s assets. 
They remain free to accept or reject the merger 
proposal presented by the board, to respond to 
a merger proposal or tender offer made by an- 
other firm subsequent to the board’s execution 
of [an] exclusive merger agreement, or to hold 
out for a better offer.? 

Such language implies that a corporate 
board may not shield its shareholders from 
an unsolicited hostile tender offer, even 
when it has previously executed a merger 
agreement. 

In Revlon, Inc. v. MacAndrews & 
Forbes Holdings, Inc., the Delaware Court 
of Chancery enjoined several transactions 
designed to thwart Pantry Pride, Inc.’s ef- 
forts to acquire Revion. The injunction pre- 
cluded enforcement of a promise by 
Revlon to deal exclusively with Forstmann 
Little & Co. in the face of a takeover (the 
“no-shop” agreement). The Court of Chan- 
cery found that the Revlon directors had 
breached their duty of care by entering 
into a no-shop agreement, effectively end- 
ing an active auction for the company. 

On appeal, the Supreme Court of Dela- 
ware affirmed the lower court. Pinpointing 
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the inevitability of the Revion breakup, the 
court stated: 
The Revion board’s authorization permitting 
management to negotiate a merger or buyout 
with a third party was a recognition that the 
company was for sale. The duty of the board 
has thus changed from the preservation of 
Revion as a corporate entity to the maximiza- 
tion of the company’s value at a sale for the 
shareholders’ benefit. . . . The directors’ role 
changed from defenders of the corporate bas- 
tion to auctioneers charged with getting the 
best price for the stockholder at a sale of the 
company.'!° 

In addressing the no-shop agreement, 
the court further noted: 


Favoritism for a white knight to the total exclu- 
sion of a hostile bidder might be justifiable 
when the latter’s offer adversely affects share- 
holder interests, but when bidders make rela- 
tively similar offers, or dissolution of the com- 
pany becomes inevitable, the directors cannot 


The Ninth Circuit 
Court implied that 
a corporate board 
may not shield its 
shareholders from 
an unsolicited 
hostile tender offer 


fill their enhanced Unocal duties by playing fa- 
vorites with the contending factions. Market 
forces must be allowed to operate freely to 
bring the target’s shareholders the best price 
available for their equity.!! 


In Edelman v. Freuhauf Corporation, 
the Edelman group announced its inten- 
tion to make an all-cash tender offer for 
all outstanding shares of Freuhauf Corpo- 
ration. At that time, the Freuhauf board 
of directors realized that a change of own- 
ership was imminent and that the company 
would be sold. In response to the Edelman 
group’s offer, Freuhauf management nego- 
tiated with Merrill Lynch to arrange a 
leveraged buyout by management and Mer- 
rill Lynch. The deal was to contain a “no- 
shop” clause restricting Freuhauf’s ability 
to negotiate a better deal with another bid- 
der. Freuhauf’s directors authorized the 
buyout. 

The U.S. District Court for the Eastern 
District of Michigan issued a preliminary 
injunction restraining the Freuhauf direc- 
tors from preempting the bidding for 
Freuhauf in order to assist Freuhauf man- 


agement in effectuating the leveraged 
buyout. The district court ordered the 
Freuhauf directors to establish a fair auc- 
tion process and reopen the bidding for the 
company. The district court also ordered 
the Freuhauf directors to give the Edelman 
group an opportunity to continue the bid- 
ding on an equal basis with management. 

On appeal, the Sixth Circuit Court of Ap- 

peals concluded that the Freuhauf board 
of directors unreasonably preferred incum- 
bent management in the bidding process. 
Agreeing with the lower court that the 
Freuhauf board failed to provide for a fair 
auction, the court of appeals stated: 
Once it becomes apparent that a takeover tar- 
get will be acquired by new owners, whether 
by an alleged “raider” or by a team consisting 
of management and a “white knight,” it be- 
comes the duty of the target’s directors to see 
that the shareholders obtain the best price pos- 
sible for their stock.!2 

The appellate court affirmed the lower 
court opinion, stating that the district 
court was correct to devise injunctive relief 
establishing a framework for an open bid- 
ding process. 

While only Jewel is factually analogous 
to Texaco, these three cases appear consis- 
tent in supporting the notion that once a 
company is “up for sale,” it must be fairly 
auctioned so that the shareholders receive 
the best price for their shares. The board 
of directors may not favor incumbent man- 
agement or a “white knight” to the detri- 
ment of its shareholders. 


Texaco v. Pennzoil 

In 1987, the Texaco v. Pennzoil decision 
clouded the precedential valve of Jewel, 
Revlon, and Edelman by affirming that 
Texaco tortiously interfered with an agree- 
ment in principle between Pennzoil Com- 
pany and Getty Oil Company. The facts 
of Texaco were not unlike many modern 
takeover bidding contests; Company A ne- 
gotiates with and reaches an agreement in 
principle with Target Company 7, only to 
be subsequently outbid by Company B. 

On December 28, 1983, Pennzoil an- 
nounced an unsolicited tender offer for 16 
million shares of Getty at $100 per share. 
On January 2, 1984, Pennzoil and Getty 
officials signed a memorandum of agree- 
ment, setting forth the mutual terms 
reached by the parties.!3 The memoran- 
dum provided for a purchase price of $110 
per share, and was subject to the approval 
of Getty’s board of directors. That same 
day, the Getty board rejected Pennzoil’s of- 
fer as too low. On the morning of January 
3, Getty’s investment banker began calling 
other companies, seeking a higher bid than 
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Pennzoil’s for the Getty shares. That after- 
noon, Pennzoil offered $110 per share plus 
a $3 “stub,” which was to be paid to share- 
holders after the sale of a Getty subsidi- 
ary.'4 Getty countered with a proposal of 
$110 per share and a $5 stub. Pennzoil ac- 
cepted the counteroffer that evening. The 
following morning, January 4, both parties 
issued identical press releases, announcing 
an agreement in principle on the terms of 
the memorandum and at a price of $110 
per share plus the $5 stub. Meanwhile, 
Pennzoil lawyers were preparing a formal 
transaction agreement. 

Also on January 4, Getty’s investment 
banker continued to contact other compa- 
nies, soliciting a higher price than Pennzoil 
had offered. The investment banker spoke 
briefly with Texaco’s management, which 
began evaluating the value of Getty. The 
following day, January 5, the Texaco 
board met to authorize its officers to make 
an offer for 100 percent of Getty. Texaco 
management then contacted the lawyer for 
J. Paul Getty Museum, which held approxi- 
mately 11.8 percent of Getty, to arrange a 
meeting to discuss the sale of the museum’s 
shares of Texaco. The museum agreed to 
the sale. On the evening of January 5, Tex- 
aco met with Gordon Getty, a director and 
trustee of Getty Oil, who signed a letter of 
intent to sell his shares to Texaco for $125 
per share. 

On January 6, the Getty board discussed 
the Texaco offer and voted to withdraw its 
previous counteroffer to Pennzoil and 
unanimously voted to accept Texaco’s of- 
fer. Texaco immediately issued a press 
release announcing that Texaco and Getty 
would merge. Soon after the Texaco press 
release, Pennzoil telexed Getty manage- 
ment, demanding that they honor the 
Pennzoil agreement. Later that day, Getty 
filed suit in Delaware for a declaratory judg- 
ment that it was not bound to any contract 
with Pennzoil. Also on January 6, Getty 
and Texaco executed a merger agreement. 

The Texaco decision is incongruous be- 
cause the Texas Court of, Appeals, while 
closely examining contract law, ignored 
takeover cases and principles of takeover 


law. Nowhere in its opinion did the appel- | 


late court analyze the bidding contest 
aspect of the case, or mention Jewel, Re- 
vion,'5 or Edelman. These cases should 
have been analyzed to determine whether 
the Getty directors were under a duty to 
maximize shareholder values by auctioning 
the company. 

The appellate court did, however, allude 
to a Texaco argument based on these take- 
over cases: 


Texaco argues that the Getty directors had an 
obligation to exercise informed business judg- 
ment and to maximize Getty Oil’s sale value, 
based on the information available to them. It 
claims that agreeing to any implied no-shop pro- 
vision or good faith obligation to complete 
negotiations with Pennzoil would have 
breached its duty to get the highest price possi- 
ble for the Getty Oil shares.'® 

Rather than examining the auctioning as- 
pect of the argument, however, the appel- 
late court simply reviewed a director’s 
fiduciary duty of care and the business judg- 
ment rule enunciated in Smith v. Van 
Gorkom, 488 A.2d 858 (Del. 1985).!7 Only 
in its last sentence of the topic did appel- 
late court mention the auctioning issue: 
“Once the agreement was made, Getty 
could not evade it, citing fiduciary duty, 
just because a higher offer came along. See 
Smith, 488 A.2d at 888.”!8 

Not only is the appellate court’s conclu- 
sory statement concerning the auctioning 
issue contrary to Jewel, Revion, and Edel- 
man, it is also contrary to Smith, the very 
authority cited by the court to support its 
statement. Reviewing page 888 of Smith re- 
veals that the Supreme Court of Delaware 
did not make the above statement, but 
rather stated just the opposite: 
[T]he Board’s only ground for release from its 


it with Pritzker was its entry into a 
more favorable definitive agreement to sell the 
Company to a third party. . . . Indeed, short 
of negotiating a better agreement with a third 
party, the Board’s only basis for release from 
the Pritzker Agreement without liability would 
have been to establish fundamental wrongdoing 
by Pritzker. 

Based upon takeover law established at 
the time, therefore, the Texaco decision 
was unsupportable. Under Jewel, Revion, 
Edelman, and even Smith, the Getty direc- 
tors had a duty to negotiate the best price 
for their shares, even after the merger agree- 
ment was signed.!9 Once Getty’s invest- 
ment banker started soliciting potential 
bids, Getty was “up for sale” and the direc- 
tors not only had a right to talk to Texaco, 
they in fact had a duty to do so. 


Other Takeover Cases 

Two other cases are worth noting. One 
case, ConAgra, Inc. v. Cargill Incorpo- 
rated, 382 N.W.2d 576 (Neb. 1986), was 
decided before the Texaco appellate ruling, 
but is closely factually analogous to Tex- 
aco. The other case, Samjens Partners I v. 
Burlington Industries, Inc., 663 F. Supp. 
614 (S.D.N.Y. 1987), was decided after the 
Texaco appellate review and should pro- 
vide some insight as to the precedential 
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value of the Texaco decision vis-a-vis other 
takeover cases. 

In ConAgra, the plaintiff, ConAgra, 
inc. and the defendant, Cargill, Incorpo- 
rated, both sought to acquire MBPXL 
Corporation. During the summer of 1978, 
both ConAgra and Cargill made overtures 
to MBPXL. On September 28, 1978, Con- 
Agra and MBPXL representatives exe- 
cuted a “letter of intent,” approved by the 
board of directors of both companies, set- 
ting forth the terms of a proposed merger. 
The signing of the letter of intent was well 
publicized. 

On October 5, 1978, Cargill sent 

MBPXL a “letter of interest,” indicating an 
interest in MBPXL and requesting a tour 
of its facilities. On October 17, the respec- 
tive boards of ConAgra and MBPXL 
approved, and the respective officers 
signed, a definitive merger agreement. Of 
particular importance in the merger agree- 
ment was the “best efforts” clause, which 
read in part: 
Best Efforts. The respective Boards of Directors 
and principal officers of each of ConAgra and 
MBPXL shall take all such further action as 
may be necessary or appropriate in order to ef- 
fectuate the transactions contemplated hereby 
including recommending to their respective 
shareholders that the merger be approved; pro- 
vided, however, nothing herein contained shall 
relieve either Board of Directors of their con- 
tinuing duty to their respective shareholders.” 


The following week, a shareholder and 
director of MBPXL contacted Cargill to in- 
quire whether it still had an interest in 
acquiring MBPXL. On November 14, Car- 
gill entered into contracts with several 
MBPXL shareholders for the purchase of 
approximately 21.9 percent of MBPXL’s 
outstanding shares. The following day Car- 
gill publicly announced the stock purchase 
transaction and its intention of making a 
tender offer to acquire the remaining out- 
standing shares. 

On November 21, 1978, ConAgra com- 
menced an action in equity to restrain 
Cargill from alleged tortious interference 
with the ConAgra-MBPXL merger agree- 
ment. Following a hearing on the matter, 
the district court temporarily enjoined Car- 
gill from “tortiously interfering with the 
contractual relations” between ConAgra 
and MBPXL.2! However, the temporary in- 
junction did not prohibit Cargill from 
proceeding with a proposed tender offer 
for the stock of MBPXL. Accordingly, on 
December 7, Cargill commenced a tender 
offer for all of MBPXL’s outstanding com- 
mon stock. By January 24, 1979, Cargill 
had acquired approximately 92.5 percent 
of MBPXL’s stock. 


ConAgra later added MBPXL as a 
party defendant in its suit against Cargill, 
alleging that MBPXL was part of a con- 
spiracy to interfere with the merger agree- 
ment and that it had breached that agree- 
ment. On April 10, 1980, the district court 
ruled that no genuine issue of fact existed 
with regard to liability, and entered a par- 
tial summary judgment in favor of ConA- 
gra. The court then held a trial on the 
issues of proximate cause and damages, 
and on October 3, 1983, entered a 
$15,996,000 judgment against Cargill and 
MBPXL. 

On appeal, the Nebraska Supreme 
Court considered whether the district court 
erred when it found Cargill and MBPXL 
liable because of MBPXL’s failure to use 
its best efforts to consummate the pro- 
posed merger with ConAgra. The court 


The Nebraska 
Supreme Court said 
a director’s duties of 
fidelity, good faith, 
and prudence apply 
to acts in 
recommending a 


proposed merger 


first analyzed the obligation, if any, that a 
board of directors has pursuant to a 
merger agreement prior to the agreement’s 
approval by the shareholders. Citing Smith 
v. Van Gorkom, the court stated that a di- 
rector’s duties of fidelity, good faith, and 
prudence are applicable to a director’s acts 
in recommending a proposed merger. In ad- 
dition, the Nebraska Supreme Court cited 
the Jewel court’s statement that “ ‘after the 
merger agreement is signed a board may 
not, consistent with its fiduciary obliga- 
tions to its shareholders, withhold informa- 
tion regarding a potentially more attractive 
competing offer.’ ”22 

Further analyzing a director’s duty, the 
court stated that it should not sanction 
merger agreements which would remove 
from directors their duty to use their own 
best judgment on management matters.23 
Such agreements, the court noted, could 
compel a director to honor a decision ren- 
dered under the agreement even though it 
was contrary to his best judgment.24 The 
court found that the closing language of 
the agreement’s “best efforts” clause indi- 
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cated that the parties recognized a continu- 
ing fiduciary duty, owed by each director 
to the shareholders, which could not be con- 
tracted away.”5 Reversing the district court 
and ruling that the defendant’s motion for 
summary judgment should have been sus- 
tained and the petition dismissed, the 
Supreme Court emphasized: 

We cannot imagine a greater duty owed to share- 
holders than advising them of the existence of 
a higher offer for their stock before asking 
them to approve a lower offer. . . . Even if the 
board of directors enters into a contract con- 
taining a lockup provision, the agreement must 
not infringe on the voting rights of shareholders 
or chill the bidding process.”° 

In Samjens Partners I v. Burlington In- 
dustries, Inc., Samjens Partners I com- 
menced a tender offer for all shares of 
Burlington Industries, Inc. at $67 per share 
on May 6, 1987. The Burlington board re- 
jected the $67 offer as inadequate, author- 
ized its investment bankers to negotiate 
with other parties, and authorized a self- 
tender. On May 15, Samjens increased its 
offer to $72 per share. On. May 20, Burling- 
ton and Morgan Stanley Group, Inc. 
entered into a merger agreement under 
which Morgan agreed to make a tender of- 
fer for all Burlington shares at $76 per 
share. On May 28, Samjens increased its 
offer to $77 per share. On June 10, Mor- 
gan increased its offer to $78 per share, 
which remained the highest outstanding 
bid. Samjens brought suit in the U.S. Dis- 
trict Court, Southern District of New 
York, seeking a preliminary injunction 
against implementation of the merger agree- 
ment reached while Samjens’ tender offer 
was pending.2’ Specifically, Samjens chal- 
lenged the “no-shop” clause of the agree- 
ment, which prohibited the Burlington 
board from soliciting other bids unless ad- 
vised by counsel that its fiduciary duty 
required it to do so. 

Denying Samjens’ motion for a prelimi- 
nary injunction, the court cited Revion’s 
ruling on bidding wars: 

In the midst of a takeover battle, when it be- 
comes obvious that a company is for sale — 
when, for example, the board authorizes man- 
agement to negotiate a merger or buyout with 
a third-party — the duty of the board shifts. 
“The directors” role change[s] from defenders 
of the corporate bastion to auctioneers charged 
with getting the best price for the stockholders 


at a sale of the company. Revlon, 506 A.2d at 
182.28 


The district court held that when the 
Burlington board decided to enter into ne- 
gotiations with Morgan, it was clear that 
Burlington would be sold, and the auction 
began. However, the court found that the 
merger agreement, rather than ending the 
bidding, actually provided a starting point 


4 
a 


for further bidding; Samjens was free to 
raise its bid after the agreement was signed, 
and in fact it did so.” 


Conclusion 


Samijens and other post-Texaco cases*® 
illustrate that the pre-7Jexaco takeover 
cases have not been affected by the Texas 
court’s ruling. On the contrary, the Revion 
ruling on corporate bidding contests ap- 
pears to have become as established as the 
Smith ruling on director duties.3! In light 
of these takeover cases, the Texaco deci- 
sion appears to be an anomaly. 

The Texaco decision is disconsonant for 
two reasons. First, the Texas court failed 
to analyze takeover cases and established 
principles of takeover law. Second, the 
court misconstrued key language of Smith 
v. Van Gorkom, the case upon which the 
Texaco court based much of its holding. 
While Texaco apparently has attained little 
precedential value among the courts, its ef- 
fect upon the takeover industry is difficult 
to determine; one never knows when a po- 
tential but unsurfaced bidder loses interest 
in a target corporation after the target 
signs a merger agreement. In spite of recent 
case law, Texaco may still have a “chilling 
effect” upon corporate auctions. Perhaps 
in time the takeover industry will recognize 
that Texaco is no longer an albatross.0 


! Pennzoil Co. v. Texaco, Inc., No. 84- 
05905 (15Ist Dist. Ct., Harris County, Tex. 
Nov. 15, 1985), aff'd., Texaco, Inc. v. Pennzoil 
Co., 729 S.W.2d 768 (Tex. Ct. App. 1987). 

2 See Note, The $10.53 Billion Question— 
When Are the Parties Bound? Pennzoil and the 


Use of Agreements in Principle in Mergers and 
Acquisitions, 40 Vanp. L. Rev. 1367 (1987) (ex- 
cellent analysis of agreements in principle vis-a- 
vis Texaco) (hereinafter referred to as Note). 

3 Jd. at 1378 n.72 and accompanying text. 
See also FREUND, ANATOMY OF A MERGER, §3.3.3, 
at 62 (1975). 

4 See infra text accompanying note 8. 

5 On appeal, the Court of Appeals of Texas 
lowered the award to $7 billion. 

6 See Note, supra note 2, at 1386 n.124; 
Bainbridge, Texaco’s Last Stand, 73 A.B.A.J. 
110, 114 (1987). 

7”No-shop” agreements prohibit the target 
company from soliciting other bids. 

8741 F.2d at 1557. 

9 Id. at 1564. 

10 506 A.2d at 182. 

' Td. at 184. 

12798 F.2d at 886-887. 

'3 Both Texaco and the Securities and Ex- 
change Commission argued that the memoran- 
dum, as the basis of the merger agreement, 
violated Rule 10b-13 of the Securities Exchange 
Act of 1934. Rule, 10b-13 prohibits private 
agreements to purchase a target company’s 
stock while a tender offer by the prospective 
purchaser is pending. The Texas Court of Ap- 
peals found that Pennzoil was exempt from the 
Rule. See 729 S.W.2d at 806-807. 

14 Each shareholder was to receive a pro rata 
share of the excess proceeds from the sale, but 
in any event, no less than $3 per share at the 
end of five years. 

1S Revlon was cited (729 S.W.2d at 808), but 
only with regard to director liability and the 
business judgment rule. 

16 729 S.W.2d at 808. 

'7 This landmark case established that direc- 
tors, to be protected by the business judgment 
rule, have a duty to inform themselves, prior 
to making business decisions, of all material in- 
formation reasonably available to them. 488 
A.2d at 872. 

18 729 S.W.2d at 809. 

19 See supra text accompanying notes 8-11. 

20 A previous draft prepared by ConAgra’s 
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more efficient and effective regulatory proc- 
ess. The public ought to know that — not 
because we merely tell them so, but be- 
cause we can demonstrate it. 

With greater openness, the reputations 
of honest lawyers will be maintained and, 
in some cases, restored. Unethical lawyers 
will continue to be punished. That is why 
the integrated Bar was formed. That is why 
it exists today. That should be our goal for 
the future. The action taken by your Board 
of Governors is a step in the right direc- 
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tion. Again, and in my opinion, it does not 
go far enough — but it is a start. Let us, 
however, refuse to rest on what we have 
done. We must seize the moment and do 
more. Openness serves the cause of justice 
and the cause of professionalism. Let’s put 
aside our fear surrounding openness; it is 
without justification. Let’s restore our regu- 
latory system and our right to be self- 
regulating. In the process, we might restore 
a measure of confidence in the law and 
lawyers. 0) 


counsel contained a “no merger” clause which 
prohibited MBPXL from recommending to its 
shareholders, without ConAgra’s consent, any 
merger or other takeover transaction. 

21 382 N.W.2d at 578. 

22 Id. at 586. 

23 Id. at 587. (Citing Abercrombie v. Davis, 
35 Del. Ch. 599, 611, 123 A.2d 893, 899 (1956)). 

Id. 

25 The latter part of the clause provided: 
“[N]othing contained herein shall relieve either 
Board of Directors of their continuing duties 
to their respective shareholders.” 

26 382 So.2d at 587. Three justices dissented 
in the opinion, arguing that the majority opin- 
ion misconstrued both contract and corpora- 
tion law. Specifically, the dissent noted that the 
Jewel court recognized that, “consistent with its 
fiduciary duties and pending shareholder ap- 
proval, a board may bind itself in limited areas 
to exert its best efforts to consummate a 
merger.” Id. at 593. The dissenting justices 
warned that the majority’s sweeping decision 
would render merger agreements, no matter 
how carefully drafted, as legally useless. 

27 See supra note 12. 

28 Id. at 623-624. 

29 Id. at 625-626. 

30 See, e.g., Ivanhoe Partners v. Newmont 
Mining Corp., 533 A.2d 585 (Del. 1987). 

3! See supra note 15 and accompanying text. 
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by Judge James C. Hauser and Marguerite H. Davis 


n the recent case of Miami Children’s 
Hospital v. Tamayo, 529 So.2d 667 
(Fla. 1988), the Florida Supreme 
Court reiterated its position of Flor- 
.ida Patient’s Compensation Fund v. Rowe, 
472 So.2d 1145 (Fla. 1985), holding that a 
- percentage-of-recovery contract between a 
client and his attorney regarding legal fees 
-acts as.a cap on the amount of attorney’s 
fees the court may award to the client. 
When the client and attorney agree that at- 
torney’s fees will be based upon a percent- 
age of the client’s recovery in the lawsuit, 
. the fees awarded by the court can never ex- 
ceed that amount.! Of course, the court 
may .award a lesser amount in which case 
the client would be liable for the differ- 
ence. Whether .an attorney in a non- 
contingent fee case may recover a greater 
amount than the fee contracted between 
the attorney and his client is not yet clear.? 
The Supreme Court in Miami Children’s 
Hospital also held that the ruling in Rowe 
would apply to contracts entered into prior 
to the Rowe decision. Therefore, an attor- 
ney who has taken a case based on a per- 
centage of his client’s recovery prior to 
Rowe is placed in a legal dilemma. At the 


time of the agreement, the law was that at- 
torney’s fees from the opposing party 
could exceed the agreement between the at- 
torney and his client.4 And now, years af- 
ter accepting the case, the attorney is told 
that the fees the opposing party must pay 
are limited to the contract amount. 

Thus, the Miami Children’s Hospital de- 
cision will have profound implications on 
attorneys who expect to be compensated 
by the opposing party. When the amount 
in controversy is not significant, the draft- 
ing of the fee contract between the attorney 


_ and his client becomes the most important 


aspect of the case if the attorney expects 
to be adequately compensated. 

To give an example, in a recent decision 
from the Fourth District Court of Appeal, 
State Farm Fire & Casualty Company v. 


- Palma, 525 So.2d 1035 (Fla. 4th DCA 
- 1988), State Farm Fire and Casualty Com- 


pany disputed the medical necessity of a 
thermogram in a personal injury protec- 
tion case. State Farm fought the case vigor- 
ously because if it lost, it would have to 
pay for such thermograms whenever a 
Florida plaintiff demanded it in a personal 
injury protection case. The plaintiff 
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eventually prevailed and recovered $600, 
the cost of the test. Because of the amount 
of time State Farm forced the plaintiff's at- 
torney to expend on the case, the district 
court awarded the plaintiff attorney’s fees 
in the amount of $253,000. If the attorney- 
client contract had been a standard 33 
percent of recovery agreement, the fees 
awardable would have been limited to 
$200. Hence, the importance in drafting 
the contract with the client becomes clear. 
The holding in Miami Children’s Hospi- 
tal does not, however, appear to affect do- 


mestic relations cases. In a dissolution of 
marriage, an attorney may recover a 
greater amount of attorney’s fees than 
agreed to in the contract.5 There is, how- 
ever, no possibility of contingent fee con- 
tracts in dissolution cases.® 

Instead of being paid a percentage of the 
recovery, the attorney-client contract could 
state that all attorney’s fees would be paid 
by the opposing party. This language 
would probably solve the problem created 
by Miami Children’s Hospital, since the 
amount of fees would not be limited to a 
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percentage of the client’s recovery. And 
such a contract would still be considered a 
“contingency fee” contract entitling the at- 
torney to a bonus if the plaintiff prevailed.’ 
The 5th DCA in Quanstrom v. Standard 
Guaranty Insurance Company, 519 So.2d 
1135, 1136 (Fla. Sth DCA 1988), stated: 

If the agreement between a client and an attor- 
ney is that the attorney gets paid in the event 
of a result favorable to the client, but does not 
receive a fee in the other event, the arrangement 
is a contingency agreement under Rowe. 


Suppose the maximum amount of dam- 
ages the plaintiff can reeover is $1,000. Af- 
ter extensive litigation, the defendant offers 
to settle the case for the full $1,000, pro- 
vided that this amount includes all at- 
torney’s fees incurred to date. The attorney 
for the plaintiff has an ethical obligation 
to report the settlement offer to his client.® 
If the plaintiff accepts the settlement waiv- 
ing the attorney’s fees, the attorney for the 
plaintiff could possibly be denied attor- 
ney’s fees from both the opposing party 
and his client. 

The attorney in this situation might ar- 
gue that Wollard v. Lloyd’s & Companies 
of Lloyd’s, 439 So.2d 217 (Fla. 1983), per- 
mits the recovery of attorney’s fees from 
the opposing party. In that case, the Flor- 
ida Supreme Court held that a client who 
settled a case prior to trial was not re- 
quired to obtain a judgment in order to re- 
cover attorney’s fees from the opposing 
party. However, although the defendant set- 
tled the case, the settlement agreement did 
not specifically require that the plaintiff 
waive attorney’s fees. 

As of this writing, there is no Florida ap- 
pellate decision addressing whether an 
offer of judgment by the opposing party spe- 
cifically waiving the client’s attorney’s fees 
will be enforceable against the client’s at- 
torney. However, in a divided opinion the 
United States Supreme Court in Evans v. 
Jeff D., 475 U.S. 717 (1986), has held that 
the attorney for the client will be bound 
by the settlement agreement if the client ac- 
cepts an offer of judgment which specifi- 
cally waives the client’s attorney’s fees. The 
Supreme Court pointed out-at footnote 14- 
that the attorney’s first obligation was to 
the client; and if the trial court felt that it 
would be unfair for the plaintiffs attorney 
to be deprived of the attorney’s fee, the 
only option would be for the trial.court to- 
reject the entire settlement. 

The plaintiff's attorney may also argue 
that his client may not act in collusion with 
the opposing side to deprive the attorney 
of the fee.? The problem with this argu- 
ment, however, is that the client normally 
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works through his attorney and not behind 
his back. Thus, there would likely be no 
collusion in this situation. 

In summary, case law strongly indicates 
that attorneys will not be able to recover 
their fees from the opposing party when 
the plaintiff enters a settlement agreement 
waiving attorney’s fees. To make matters 
worse, the attorney may not be entitled to 
recover fees from his client, as most attor- 
ney-client contracts of this nature state that 
the attorney will not seek compensation 
from his client, but rather will seek such 
fees solely from the opposing party. 

The contract between the attorney and 
his client could state that the attorney is 
entitled to a percentage of the recovery, 
plus any fees the court awards against the 
opposing party. Such contractual lan- 
guage, though, can create two problems. 

First, it is not clear whether such a con- 
tract will be enforceable against the oppos- 
ing party. In Pezzimenti v. Cirou, 466 
So.2d 274 (Fla. 2d DCA 1985), a case de- 
cided prior to Rowe, a contract stated that 
the attorney would be entitled to “$5,000 
in attorney’s fees plus whatever amount the 
court deems reasonable.” The Second Dis- 
trict interpreted such a clause to limit the 
plaintiff's attorney’s fees to $5,000 and re- 
duced the trial court award of fees from 
$11,000 to $5,000. 

On the other hand, the Third District in 
Cohen v. Champlain Towers North Asso- 
ciates, 481 So.2d 1259 (Fla. 3d DCA 
1986), has enforced such an agreement. 
The contract stated attorney’s fees were to 
be $2,000 plus 33 percent of any amount 
the plaintiff recovered. When the plaintiff 
prevailed, the court held it was not error 
to require the losing party to pay the plain- 
tiffs flat fee of $2,000 plus 33 percent of 
the amount she recovered. 

Even if the Cohen approach is adopted, 
this will not solve the “settlement” prob- 
lems discussed previously. For example, 
suppose the amount of damages the plain- 
tiff seeks to recover is $1,000. The attorney- 
client contract states the client will pay his 
attorney $1,000 plus 33.33 percent of the 
amount recovered. The defendant could of- 
fer to settle for $3,000, provided that this 
amount includes all attorney’s fees in- 

_curred to date. The attorney will receive 
$2,000 (his flat fee of $1,000 plus 1/3 of the 
amount recovered) and the client will re- 
cover -his $1,000. However, if as in the 
State Farm case discussed earlier, the at- 
torney has spent more than 1,000 hours on 
the case, he will be limited to $2,000 in- 
stead of the $253,000 the court awarded. 

There is an avenue for the attorney to 


resolve both the problems created by 
Miami Children’s Hospital and the United 
States Supreme Court’s decision in Evans. 
The contract could state that all attorney’s 
fees will be recovered from the opposing 
party; but, if the opposing side makes an 
offer of judgment or settlement, the client 
is responsible for his own attorney’s fees 
based on a specific hourly rate. The con- 
tract should state the determination of 
whether attorney’s fees offered by the op- 
posing party are reasonable will be left to 


the sole discretion of the attorney for the 
client. The hourly rate should also be suffi- 
ciently high to discourage the client from 
accepting any offer that did not include rea- 
sonable attorney’s fees. !° 


Comment 

The decision of the Florida Supreme 
Court to limit attorney’s fees recoverable 
from the opposing party to the amount 
agreed to by the attorney and his client has 
initial facial appeal. On further inspection, 
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however, the decision creates more prob- 
lems than it solves. 

The Miami Children’s Hospital decision 
creates enormous problems for the plain- 
tiffs bar. As a result some attorneys will 
be unwilling to take cases in which the 
only realistic source for compensation will 
be from the opposing party. There will be 
a decline in the number of attorneys who 
will take cases when the amount of recov- 
ery is minimal, such as those. involving 
personal injury protection benefits or con- 
sumer law.!! Thus, many civil statutes will 
go unenforced. This is certainly not the in- 
tent of the Florida Legislature. The Fourth 
District best expressed this in Reliance 
Insurance Company v. Kilby, 336 So.2d 
629, 631 (Fla. 4th DCA 1976): 


With PIP benefits of $778.86 to be appor- 
tioned, it would make no economic sense for 
the insured to seek judicial apportionment if 
the insured must pay his own attorney’s fee. 
The fee could very easily equal or surpass the 
award of benefits. After all, the legal work of 
demonstrating the value of the claim falls on 
the insured. So, if an insured is not to receive 
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an award of attorney’s fees, he or she is left to 
the mercy of and dictates of the insurer in the 
amounts of apportionment.!2 


A defendant with deep pockets should 
not be. able to prevail simply because he 
can afford protracted litigation. As the 
Fourth District in State Farm stated: 

It appears that State Farm decided to “go to 
the mat” over the bill for thermographic studies 
because apparently, it is a diagnostic tool which 
is becoming more widely used contrary to State 
Farm’s view of what is reasonably necessary 
medical treatment as provided by the statute. 
Having chosen to stand and fight over this 
charge, State Farm, of course, made a business 
judgment for which it should have known a day 
of reckoning would come should it lose in the end. 


The First District arrived at a similar con- 
clusion in a worker’s compensation case, 
Bacon v. Broward Employment & Train- 
ing Administration, 501 So.2d 724 (Fla. 
Ist DCA 1987).!3 The court held that, if 
the amount of benefits secured by the at- 
torney is minimal, the deputy commis- 
sioner should give greater consideration to 
the amount of work performed by the 
attorney. Thus, when an attorney spent 
hours on a case securing medical benefits 
for his client, an award of only $500 or 
$23 an hour was reversible error. To hold 
otherwise would encourage the employer- 
carrier to resist payment of smaller claims, 
and those claims would be virtually 
uncollectible.O 


'For example, suppose the contract be- 
tween the client and the attorney stated the at- 
torney would be entitled to 40 percent of the 
amount the client recovers. If the client recov- 
ers $50,000, the attorney is limited. to $20,000 
in attorney’s fees from the opposing party. 

2 Using the same example as footnote 1, sup- 
pose the trial court awards the attorney for the 
client $12,000. Since under the contract, the cli- 
ent was obligated to pay $20,000 (40 percent 
of $50,000), the client would be required to pay 
the remaining $8,000. 

3Ronlee Inc. v. Arvida. Corporation, 515 
So.2d 372 (Fla. 4th D.C.A. 1987); Altson v. Sun- 
deck Products Inc., 498 So.2d 493 (Fla. 4th 
D.C.A. 1986). 

4Bosem v. Bosem, 279 So.2d 863 (Fla. 
1973). 

5 See Levy v. Levy, 483 So.2d 455 (Fla. 3d 
D.C.A.), rev. den., 492 So.2d 1333 (Fla. 1986), 
reiterating Bosem v. Bosem, 279 So.2d 863 
(Fla. 1973). 

6 RuLEs REGULATING THE FLORIDA BAR 
4-1.5(F)(3)(a); but see Salter v. St. Jean, 170 
So.2d 94 (Fla. 3d D.C.A. 1964). 

7State Farm Fire & Casualty Company v. 
Palma, 525 So.2d 1035 (Fla. 4th D.C.A. 1988); 
Quanstrom v. Standard Guaranty Insurance 
Company, 519 So.2d. 1135 (Fla. Sth D.C.A. 
1988). 

8 If the agreement between the attorney and 
client is a contingency fee agreement, both the 
client and attorney must sign a statement of cli- 
ent’s rights. RULES REGULATING THE FLORIDA 
Bar 4-1.5(F)(4)(b)4. Paragraph 10 of the state- 
ment of client’s rights requires the attorney for 
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the client to notify the client of any settlement 
offers. Furthermore, according to paragraph 10 
of the statement of client’s rights, the decision 


to accept or reject the offer is solely within the 


discretion of the client. Rules Regulating The 
Florida Bar, 519 So.2d: 971 (Fla. 1987). 

9 Miller v. Scobie, 11 So.2d 892 (Fla. 1943). 

0 For an example of how to draft an attor- 
ney-client contract, see ATTORNEY’S 
Fees In Fiorina, vol. 2, Forms 21 and 22 
(1988). Form 21 applies when attorney’s fees 
are payable by the opposing party and the 
amount of fees will likely exceed the amount. 
of recovery. Form 22 applies where the fees will 
be paid by the opposing party and the amount 
of recovery is expected to be significant. 

'lIn the recent case of Blanchard v. Ber- 
geron, __U.S. __, 57 U.S.L.W. 4191 (1989), 
the Supreme Court basically held that attorneys 
should be encouraged to accept representation 
in civil rights cases and not discouraged. Ad- 
dressing the issue of whether an attorney’s fee 
allowed under Title 42 U.S.C. §1988 is limited 
to the amount provided in a contingent fee ar- 
rangement entered into by a plaintiff and his 
counsel, the Court held that limiting attorney’s 
fees to the amount agreed to by the parties 
would discourage the taking of these lawsuits. 

!2 See also Travelers Insurance Company v. 
Rodriguez, 387 So.2d 341 (Fla. 1980); Catches 
v. Government Employees Insurance. Com-- 
pany, 318 So.2d 552 (Fla. Ist D.C.A. 1975). 

'3 See also Rivers v. SCA Services of Florida 
Inc., 488 So.2d 873 (Fla. Ist D.C.A. 1986). 
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aw and medicine appear to be at 

odds, despite the well intended 

but often feeble Good Samaritan 

Act set forth in F.S. §768.13 (here- 
inafter the “act”). The act derives its name 
from the biblical story of a Samaritan who 
saw a half-dead man on the side of the 
road, took pity on the man and helped him 
though others just passed by.! 

Every state and the District of Colombia 
have enacted some form of Good Samari- 
tan legislation since 1959, in an attempt to 
shield physicians and others who assist the 
injured at the scene of an accident from 
civil liability.2 

While medical ethics dictate that a phy- 
sician should respond to any request for 
assistance in an emergency,? Florida’s 
Fourth District Court of Appeal held that 
“as it now stands, it does not appear to be 
a very good idea to render assistance to an 


by May L. Cain and 
Joseph R. Pisegna, M.D. 


accident victim.™ 

The Florida Legislature recently 
amended that portion of the Good Samari- 
tan Act which covers emergency care 
within a hospital or clinic.) The amend- 
ment was enacted in response to physi- 
cians’ complaints about emergency room 
liability and the resultant closings of sev- 
eral Florida emergency rooms.® However, 
the 1988 amendments to the act do not ad- 
dress the concern expressed by the Fourth 
District Court of Appeal with regard to li- 
ability exposure which results through 
helping those injured at the scene of an ac- 
cident or emergency. In some legal circles, 
this portion of the Good Samaritan Act 
has been referred to as the “No Good Deed 
Goes Unpunished Act.” 

Good Samaritan laws evolved from the 
common law rule that an individual who 
did not cause a situation had no duty to 


render assistance to an injured person in 
the absence of a special relationship.’ The 
individual could ignore the injured party 
without fear of recourse. However, if the 
individual chose to assist the injured party, 
the law imposed a duty to exercise reason- 
able care to avoid further injury.® 


Elements of Good 
Samaritan Acts 

No two Good Samaritan statutes are 
identical.9 Such legislation varies from 
state to state, particularly with regard to 
the extent to which immunity is provided. 

There are certain similarities shared by 
these statutes. One element is the person 
the statute seeks to shield from civil lia- 
bility. In some states such as Florida, 
anyone who assists at the scene of an emer- 
gency is protected. In other states, only 
physicians or other licensed medical 
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professionals are protected.!° Some states 
extend coverage to police, fire and ambu- 
lance rescue personnel.!! 

Almost always included is the require- 
ment that the Good Samaritan render 
assistance in “good faith.” Most states do 
not define that term in their acts. Another 
requirement is that the Good Samaritan 
perform “gratuitously.” This has raised 
questions with regard to police and fire per- 
sonnel assisting as part of their job, and 
whether they are protected when working. 

The place in which the care is rendered 
often is decisive in determining immunity. 
Some acts, such as Florida’s, dictate that 
the care must be rendered at the scene of 
an emergency, outside of a hospital or doc- 
tor’s office. Within a hospital, Florida’s act 
sets forth a different requirement.!2 

Finally, there is a standard of care with 
which the Good Samaritan’s conduct must 
comport. Most states require that the actor 
not be “reckless,” and that the assistance 
provided not be “willful and wanton mis- 
conduct” nor “gross negligence.”!3 The 
common law standard of care is that which 
is reasonable under the circumstances. Flor- 
ida’s act is significantly unusual in that its 
standard of care closely parallels common 
law, affording less protection, unlike most 
states. Florida also adds other language 
which further dilutes the immunity 
furnished. 


Florida’s Good Samaritan Act 

Florida’s Good Samaritan Act appears 
to provide protection for the would-be 
Good Samaritan. However, those assisting 
at the scene of an accident should be wary. 
The language employed in F.S. 
§768.13(2)(a) caused one individual who at- 
tempted to be a Good Samaritan to spend 
seven years in court. Botte v. Pomeroy, 
438 So.2d 544 (Fla. 4th DCA 1986), reh. 
den., (1983), rev. den., 450 So.2d 488 (Fla. 
1984), app. rem., 497 So.2d 1275 (Fla. 4th 
DCA 1986), reh. den., (1986), rev. den., 
508 So.2d 15 (Fla. 1987). 

F.S. §768.13 provides: 


(1) This Act shall be known as the “Good Sa- 
maritan Act.” 

(2) (a)Any person, including those licensed to 
practice medicine, who gratuitously and in 
good faith renders emergency care or treat- 
ment at the scene of an emergency outside 
of a hospital, doctor’s office, or any other 
place, having proper medical equipment, 
without objection of the injured victim or 
victims thereof, shall not be held liable for 
any civil damages as a result of such care 
or treatment or as a resu’t of any act or 
failure to act, in providing or arranging fur- 
ther medical treatment where the person 
acts as an ordinary reasonably prudent man 


would have acted under the same or similar 

A thorough reading of the foregoing 
F.S. §768.13(2)(a) should alert the lawyer 
to advise the doctor (or any other prospec- 
tive Good Samaritan) that the act contains 
numerous contingencies and directives 
which may not afford the Good Samaritan 
the protection expected, outside of a hospi- 
tal or clinic setting. In 1988, the legislature 
revised F.S. §768.13(2)(b)(1), (2) and (3) 
and added F.S. §768.13(2)(c) which per- 
tains to emergency care in a licensed hospi- 
tal or clinical area.!4 These new provisions 
became effective on various dates in 1988, 
but all were effective as of October 1, 1988. 
They are much more specific in defining im- 
munity from civil liability as it pertains to 
medical facilities, than F.S. §768.13(2)(a) is 


Florida’s Good 
Samaritan Act 
appears to provide 
protection for the 
would-be Good 
Samaritan; however, 
those assisting 
should be wary 


with regard to care at the scene of an emer- 
gency. Some guidance may be gleaned 
from the recent changes as to how FS. 
§768.13(2)(a) might be amended to afford 
better protection to the Good Samaritan at 
an accident scene. 


Care Within a Hospital 

In a licensed hospital, employees and phy- 
sicians are given immunity under the act 
in an emergency situation when they ren- 
der medical care in good faith.!5 While the 
word “emergency” is not used in F.S. 
§768.13(2)(b)(1), the immunity is provided 
to hospital employees and physicians work- 
ing in a clinical area within the facility 
when the treatment they render to the pa- 
tient is “necessitated by a sudden, unex- 
pected situation or occurrence resulting in 
a serious medical condition demanding im- 
mediate medical attention.”!6 There is an 
additional requirement that the condition 
be the reason the patient enters the hospi- 
tal through its emergency room or trauma 
center.!7 The immunity under this section 
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does not protect hospital employees or 
physicians from liability if their treatment 
demonstrated a “reckless disregard for the 
consequences” which affect the life or 
health of the patient. !® 

“Reckless disregard” in this context is de- 
fined by F.S. §768.13(3) as: 
such conduct as a health provider knew, or 
should have known, at the time such services 
were rendered would be likely to result in injury 
so as to affect the life or health of another tak- 
ing into account the following to the extent 
they may be present: 

a) The extent or serious nature of the circum- 
stances prevailing. 

b) The lack of time or ability to obtain ap- 
propriate consultation. 

c) The lack of a prior patient-physician rela- 
tionship. 

d) The ability to obtain an appropriate medi- 
cal history of the patient. 

_ ©) The time constraints imposed by co-exist- 
ing emergencies. 

It should also be noted that F.S 
§768.13(2)(b)(1) applies to emergency situ- 
ations. The immunity provided from civil 
liability does not extend to acts or omis- 
sions which occur after a patient is 
stabilized and able to receive care as a 
nonemergency patient, except if surgery is 
required as a result of the emergency 
(within a reasonable time after the patient 
is stabilized), then the immunity covers any 
act or omission in providing medical care 
which occurs after surgery, prior to the 
stabilization of the patient.!9 Also not pro- 
tected are acts or omissions in providing 
medical care which are unrelated to the 
original medical emergency.” 

Physicians performing screening services 
as staff members or who have clinical privi- 
leges at a nonprofit medical facility other 
than a hospital, are shielded from civil 
liability for damages resulting from gratui- 
tous care or treatment in providing or ar- 
ranging further medical treatment if he or 
she acts as a “reasonably prudent person 
licensed to practice medicine would have 
acted under the same or similar circum- 
stances.”2! 

In exchange for this immunity, every 
emergency care facility covered under the 
act is required to accept and treat all emer- 
gency care patients, without regard to their 
ability to pay, within the facility’s opera- 
tional capacity, including those patients 
who are transferred.22 Failure to comply 
with this directive may cause a disciplinary 
action to be commenced against the li- 
censed facility.?3 

The revised sections 768.13(2)(b)(1), (2) 
and (3) which concern emergency care in 
a hospital provide a good starting point 
for a discussion on how §768.13(2)(a) 
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(emergency care at the scene of an emer- 
gency) may be amended to eliminate the 
concerns expressed by the Fourth District 
Court of Appeal in Botte v. Pomeroy. 


Persons Protected 

Any person, including those licensed to 
practice medicine, are protected persons un- 
der Florida’s Good Samaritan Act when 
rendering assistance at the scene of an emer- 
gency. This is important because prior to 
1969, the majority of states with Good Sa- 
maritan legislation protected only physi- 
cians and other licensed medical profession- 
als.24 Since that time, the majority of states 
have enacted legislation which grants im- 
munity to all persons. 


Gratuitous Assistance 

Florida’s act requires the “volunteer” on 
the scene not to charge fees for rendering 
assistance. In the hospital context, how- 
ever, the recent amendments have omitted 
this requirement.?5 

Another issue raised by this is whether 
police officers can claim immunity under 
the act, when they are required by their 
jobs to render assistance and are paid sala- 
ries for this purpose. 

According to the Florida Attorney Gen- 
eral, the act does not apply to police 
officers acting within the scope of their em- 
ployment. However, there are no Florida 
cases on point. Some states specifically pro- 
vide immunity to police officers, firemen 
and ambulance or rescue squad members 
who render emergency care while in the per- 
formance of their duties.2’ 


Good Faith 

As in most states, “Good Samaritans” in 
Florida must act in “good faith” to be pro- 
tected both at the scene of an emergency 
and within a hospital or clinic. The term 
“good faith” is generally associated with 
commercial rather than tort law. In the 
area of criminal law, the Florida Supreme 
Court has held that a criminal statute re- 
quiring physicians to prescribe controlled 
substances in “good faith” is not unconsti- 
tutionally vague.28 In State v. Weeks, 335 
So.2d 274 (Fla. 1976), the Supreme Court 
of Florida approved the definition of 
“good faith” in the context of the criminal 
statute to mean that the practitioner “has 
got to act in an honest endeavor to carry 
on his profession of healing patients.” 29 

Whether the Weeks definition of “good 
faith” as it relates to the physician in the 
criminal context would be applied in the 
civil context of the Good Samaritan Act 
has not been ruled upon in Florida. 


In the section of the act relating to care 
at the scene of an emergency, the rescuer 
(whether physician or not) is held to the 
“ordinary reasonably prudent man” stan- 
dard; therefore, the physician may not be 
held to the standard of “good faith” as it 
is defined in State v. Weeks. 

The amended portion of the act relating 
to emergencies within a hospital holds 
physicians performing screening services 
(acting as staff members at a nonprofit 
medical facility other than a hospital li- 
censed under F.S. 395) to the standard of 
a “reasonably prudent person licensed to 
practice medicine.”° 

With regard to the “good faith” require- 
ment, it would seem clear that the Su- 
preme Court of Florida does not believe 
the term to be unconstitutionally vague, 
but it is questionable how the term may 
be construed in the Good Samaritan 
context. 


Emergency Care at Scene 
Section 768.13(2)(a) requires that the per- 
son who renders “emergency” care or 
treatment do so at the “scene of an emer- 
gency outside of a hospital, doctor’s office 
or other place having proper medical equip- 
ment.” 
In the amended portions of the act refer- 
ring to treatment within a hospital, the 
legislature further defined what constitutes 
an emergency. Section 768.13(2)(b)(1) says 
that the treatment should be “necessitated 
by a sudden, unexpected situation or oc- 
currence resulting in a serious medical 
condition demanding immediate medical § 
attention.” 
Once the patient is “stabilized and is ca- 
pable of receiving medical treatment as a 
nonemergency patient,” the immunity no 
longer applies as the emergency is past (un- 
less a new unrelated emergency occurs).>! 

The section of the act which deals with 
emergency care at the scene does not define 
“emergency.” Some Florida courts have de- 
fined “emergency” in different contexts. 

The Third District Court of Appeal 
noted in City of Miami v. Gioia, 215 So.2d 
780 (Fla. 3d DCA 1968), that the defini- 
tion of “emergency” varies, and depends 
upon the circumstances under which it is 
used. 

The Third District Court of Appeal fur- 
ther noted that the word “emergency” 
cannot be defined with “absolute preci- 
sion.” 

While Gioia is factually distinguishable 
from a negligence action which may arise 
under the Good Samaritan Act, as it in- 
volved defining “emergency” under a city’s 
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civil service rules, one point should be con- 
sidered before rendering “emergency” care 
or treatment: The Third District Court of 
Appeal held that whether an emergency ex- 
ists is a question of fact. 

At the scene of an “emergency” care 
should be further defined by the legisla- 
ture, as it has been by the 1988 revisions 
concerning in-hospital emergencies. The re- 
visions define “emergency” and discuss the 
duration of an “emergency.” Within a hos- 
pital the situation must result in a serious 
medical condition demanding immediate 
medical attention.32 At the scene of an ac- 
cident, must the emergency meet the same 
standard, or must it be life threatening? 
May the Good Samaritan assist in only mi- 
nor injuries, or must the injured be bleed- 
ing to death for there to be an emergency 
at the scene? Would the immunity cover 
transporting the injured to a hospital? 
Some states protect rescuers when they 
transport the injured to a hospital.>> Flor- 
ida’s Statute is silent on this point. 


Without Objection of the Victim 
Perhaps the most troublesome aspect of 
Florida’s Good Samaritan Act is the provi- 
sion that the assistance rendered at the 
scene must be rendered “without objection 


olf 


of the injured victim or victims thereof.” 
In fact, the only case to date to be ap- 
pealed and reported under Florida’s statute 
dealt with this very provision. Botte v. Pom- 
eroy is an example of the years of litigation 
suffered by an individual who attempted to 
be a Good Samaritan. In 1978, the then 
18-year-old Botte fractured his neck in an 
accident. The record strongly suggests that 
Botte’s injury was self-inflicted, as the re- 
sult of his excessive use of alcohol and 
drugs. While lying on the ground, Botte 
yelled for help and woke the individual 
(who would spend the next seven years in 
court as a result) who got out of bed and 
went to Botte’s assistance. This Good Sa- 
maritan allegedly moved Botte rendering 
him a quadriplegic. Botte maintained in 
court that he told the Good Samaritan to 
call an ambulance but not to move him. 
Allegedly, the Good Samaritan ignored 
this request. Initially, the trial judge held 
that a summary judgment should be 
granted on the basis of the Good Samari- 
tan Act. But in a scathing opinion, the 
Fourth District Court of Appeal held in 
1983: 

We are all familiar with the Good Samaritan 


Statute which supposedly insulates from liabil- 
ity those who assist injured parties at the scene 
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of an emergency... However, that statute is ren- 
dered impotent under the facts of this incident 
because of the included statutory language that 
the assistance rendered must be accomplished 
“without objection.” 

We are unhappy that the statute has been wa- 
tered down by the inclusion of “without objec- 
tion” language. After all, many victims in dis- 
tress will quite naturally say, “don’t touch me, 
it hurts.” As we see it, the employment of this 
language permits the injured party to, in effect, 
control the rescue operations so that the immu- 
nity envisaged is obviated. 

The Fourth District Court of Appeal re- 
versed and remanded the case and it pro- 
ceeded to a jury trial. The jury found for 
the Good Samaritan. However, the liti- 
gation continued with a successful appeal 
by Botte in 1986, due to numerous errone- 
ous evidentiary rulings by the trial court.>5 
Botte was awarded a new trial by the 
Fourth District Court of Appeal, which ex- 
pressed its “sympathy with those who 
would like to see this protracted litigation 
come to an end.”3 Review was denied by 
the Supreme Court of Florida in April of 
1987. The Broward County Circuit Court 
file discloses that in November 1987, the 
parties settled the case and a stipulation 
and order of dismissal was entered.*” The 
terms of the settlement are not contained 
in the 27-volume court file. 

Botte v. Pomeroy raises many issues. 
When there is a claim by the injured party 
that the “Good Samaritan” caused or wors- 
ened the injury, the injured may claim he 
or she objected to any assistance. This 
claim eliminates protection under the act 
as it leaves a question of fact to be resolved 
by the factfinder at trial. If the intention 
of the act is to encourage Good Samaritan 
behavior, the “without objection of the vic- 
tim” language should be stricken. Even if 
Pomeroy ultimately “won,” he would have 
“lost” in such a situation, as he spent seven 
years embroiled in litigation, including ap- 
peals, before finally settling. The attorney’s 
fees and costs alone must have made him 
wish he never got out of bed to assist Botte 
that evening. 

Another issue raised by the “without ob- 
jection of the victim” language is the un- 
conscious injured party. Neither the leg- 
islature nor the Florida courts have been 
called upon to decide whether the Good Sa- 
maritan is protected if the victim is uncon- 
scious when the Good Samaritan acts. 
However, the elimination of the “without 
objection of the victim” language would al- 
leviate this concern as well. 


Ordinary Reasonably Prudent 
Finally, the ultimate test: Did the Good 
Samaritan at the scene of an emergency act 
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as an “ordinary reasonably prudent man” 
-would have acted under-the same or simi- 
Jar circumstances? As was noted previously 
herein, the standard of care at the scene of 
an accident is different from that in an emer- 
gency room of a hospital since the enact- 
ment of the recent amendments. 

At common law, the standard of care is 
such care as is reasonable under the circum- 
stances. Section 768.13(2)(a) follows the 
common law standard. However, with the 
addition of the “good faith” requirement, 
the act which purports to encourage would- 
be Good Samaritans to render assistance 
may actually hold them to a more strict 
standard than did the common law. One 
law review article suggested that Florida’s 
act requires not only that Good Samari- 
tans: 
act with reasonable care, but that they be 
spurred by noble intentions as well. Addition- 
ally, Arkansas and Florida demand that they 
do it for nothing. At least at common law, they 
could charge for their services. It is difficult to 
believe that-any serious thought went into draft- 
ing these laws.*8 


The Fourth District Court of Appeal 
stated that the standard set forth by the rea- 
sonably prudent man language “completes 

_ its (the act’s) emasculation,” noting that 
“any sensible plaintiffs lawyer can plead 
around a statute such as this and get to the 
jury.” 

' The recent amendments to §768.13(2)(b) 
protect hospitals, hospital employees, and 

- physicians, when they act in “good faith” 
unless damages result from “providing or 

- failing to provide medical care or treat- 
‘ment demonstrating a reckless disregard 
for the consequences, so as to affect the life 
or health of another.“ 

. However, physicians performing screen- 
ing services gratuitously, who are staff mem- 
bers at a nonprofit medical facility, are 

. held to the “reasonably prudent person li- 

. censed.to practice medicine” standard.*! 


Conclusion 
~The only Florida appellate court to in- 
terpret the act as it applies to the Good 
- Samaritan assisting at the scene of an emer- 
gency cautions the public not to ‘help acci- 


~ dent victims as it now stands. The Fourth 


~ District.Court of Appeal expressed that con- 
cern in 1983, yet to date no remedial legis- 
lation has been enacted. The deletion of 
the “without objection of the victim”: lan- 
guage, coupled with further. definition of 
~ terms such:as “emergency,” (which have re- 
cently been defined by the legislature as 
such terms apply within a hospital) should 
be accomplished in order to give 
§768.13(2)(a) the meaning it was intended 


. to have. 


Until this is.done, the lawyer should ad- 
vise the doctor that while Florida does 


- have a Good Samaritan law to encourage 


assistance to those injured at the scene of 
an accident, it is in name only.0 
! Luke 10:33. 
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Full Protection for Nonsmokers 

As the plaintiff in Shimp vs New Jersey 
Bell, referred to in Karen Van Den Heuvel 
Fischer’s article on “Nonsmokers’ Rights” 
(February, 1989), I am writing at the sug- 
gestion of our advisory council member 
Ernest P. Jenkins, Esq., of St. Petersburg. 

In Shimp the published landmark deci- 
sion stated that “smoking must be forbid- 
den in the work area” and provided for an 
accessible smoking lounge for breaks and 
lunch. Negotiations during implementa- 
tion of the decision resulted in the provi- 
sion of an exhaust system in the smoking 
area (when it shared the work area ventila- 
tion) or a completely separate ventilating 
system for the smoking area, to provide 
the protection mandated by the court. 

Ms. Fischer’s conclusion (p.20, para- 
graph 1) that “When smokers and non- 
smokers are mixed, the decision in Shimp 
should be followed” is only correct if the 
smoke is not allowed to enter any common 
ventilating system shared by nonsmokers. 
Given the high cost of providing adequate. 


ventilation to protect nonsmokers from - 


lung cancer as well as many other serious, 
disabling diseases, the trend among today’s 
employers is to eliminate all smoking on 
company premises. Employers are recogniz- 
ing that nicotine is an addictive drug and 
are providing assistance to employees who 
cannot work without smoking . . . not set- 
ting aside areas wherein they may indulge 
in an addictive behavior. 

The health rights of nonsmokers prevail 
today in every jurisdiction. From the num- 
bers of requests for help we are receiving 
from Florida nonsmoking workers, the 
Florida Clean Indoor Air Act provisions 
for the workplace indeed need to be 


amended to provide full protection for non--: 


smokers. Given the health and economic 

information available today, elimination 

of smoking in indoor areas is the only sen- 
sible solution. 

Donna M. 

Executive Director 

Environmental Improvement Associates 

Salem, N.J. 


First Party Bad Faith 
The article entitled “First Party Bad 
Faith-A Right of Action Now Legislatively 


Sanctioned in Florida,” in the February 
1989 issue of the Bar Journal, was both 
interesting and informative. However, the 
statement that “from a discovery stand- 
point, the insurer’s claim file is not pro- 
tected by the work product privilege or the 
attorney-client privilege as it would typi- 
cally be in the third party bad faith context” 
warrants further discussion. Journal at 55. 

First, the insurer’s claim file is discover- 
able in traditional third party bad faith 
actions. Stone v. Travelers Ins. Co., 326 
So.2d 241, 243 (Fla. 3d DCA 1976); Boston 
Old Colony Ins. Co. v: Gutierrez, 325 
So.2d 416, 417 (Fla. 3d DCA), cert. denied, 
336 So.2d 599 (Fla. 1976). 

Second, the author’s statement was pre- 
mised upon a case, Fidelity & Casualty Ins. 
Co. v. Taylor, 525 So.2d 907 (Fla. 3d DCA 
1987), where the first party bad faith action 
was brought after the arbitrators had al- 
ready awarded an amount in excess of the 
uninsured motorist policy limits. The 


readers should be aware that where a count: 


alleging first party bad faith is joined with a 
count to recover uninsured/ underinsured 
motorists benefits, the claim file is not sub- 


ject to discovery, Allstate v. Lovell, 530 


So.2d 1106 (Fla. 3d DCA 1988), or at most, 
may be subject to discovery dependent 
upon the trial court’s determination of the 
extent of the attorney-client and work pro- 
duct privileges, State Farm Mut. Auto. Ins. 
Co. v. Kelly, 533 So.2d 787 (Fla. 4th DCA 
1988). 

KATHRYN S. PECKO 
Miami 


Ex Parte Interviews 
of Treating Physician 

I have read Terry D. Bork’s letter on the 
recent: §455.241 amendments concerning 
physician/ patient confidentiality. 

I might agree that a defense attorney 
could petition the court for an order allow- 
ing a conference with the treating physi- 
cian after a showing of “good cause.” 


I strongly disagree with the court enter- - 


ing an order compelling the plaintiff to 
sign a release permitting a defense attorney 
to conduct an interview of the treating 
doctor. 


In Campbell v. Wendy’s, 495 So.2d 890’ 


(Fla. lst DCA 1986), the court held it was 
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improper for a deputy commissioner of 
workers’ compensation claims to order the 
claimant to furnish written authorization 
for release of medical records where the 
records can be obtained by the use of 
discovery procedures, even though merely 
signing the release would be a more expe- 
dient method. 

Based upon Campbell, 1, therefore, also 
disagree with Mr. Bork’s last paragraph of 
“whether a trial court would order a plain- 
tiff to execute such a release is uncertain.” 
Based upon Campbell, the court’s order 
would probably be reversible error. 

Concerning Mr. Bork’s suggestion of or- 
dering the plaintiff to sign the release to 
avoid the-expense of formal discovery, 
Campbell apparently has rejected that ar- 
gument too. If the defense lawyer is al- 
lowed to be present, the plaintiff's counsel 
also should be present during the discus- 
sion with possibly a court reporter 

In Bartell v. McCarrick, 498 So.2d 1378, 
(Fla. 4th DCA 1987), it was held the plain- 
tiff’s counsel or some other representative 
should be allowed to be present during the 
physical examination. “It should be kept in 
mind, however, that, absent any valid rea- 
son to prohibit the presence of a patient’s 
counsel or other representative, their pres- 
ence should be allowed.” 

In Gibson v. Gibson, 456 So.2d 1320 ° 
(Fla. 4th DCA 1984), “It is important to 
note also, that it is the privacy of the peti- 
tioner that is involved, not that of the ex- 
aminer, and if the petitioner wants to be 
certain that this compelled ... intrusion 
into her privacy be accurately preserved, 
then she should be so entitled.” Gibson 
also held that a court reporter shall be al- 
lowed to be present during the examina- 
tion. 

Additionally, Bartell cited Sharff v. Su- 
perior Court of the City and County of 
San Francisco, 44 Cal.2d 508, 282 P.2d. 
897 (1955), and quoted “Whenever a doc- 
tor selected by the defendant conducts a 
physical examination of the Plaintiff, there 
is a possibility that improper questions 
may be asked, and a lay person should not 
be expected to evaluate the propriety of 
every question at his peril. The plaintiff, 
therefore, should be permitted to have the 

(Continued.on page 52) 


he purpose of this arti- 

cle is to acquaint attor- 

neys with the rules 

that govern the opera- 
tion of legal services plans in 
Florida and to provide a basic 
understanding of their purpose.! 

F.S. Ch. 642 is known as the 

“Legal Expense Insurance Act.” 
It is the primary source of regu- 
lation of legal services plans in 
Florida. Although the first rules 
regulating plans originated with the Su- 
preme Court of Florida in 1970, the statute 
takes precedent as to the form and content 
of plans. The statute became needed with 
the entrance of commercial enterprises seek- 
ing Bar approval of plans when The Flor- 
ida Bar created the Group Legal Services 
Committee (now the Prepaid Legal Serv- 
ices Committee) to review plans and estab- 
lish procedures for their approval. Many 
plans continue to be administered by 
nonlawyers or non-Bar member attorneys 
and frequently involve out-of-state corpo- 
rations. The Bar perceived the potential dif- 
ficulties of regulating entities essentially 
outside its direct realm of authority over 
lawyers and the practice of law, and re- 
acted by assisting the Department of Insur- 
ance with the statute in place today. 


Unlike many other 
states, the Florida 
Legal Expense 
Insurance Act 


permits almost any 


type of legal 
services plan and 


regulates all of 
them 


Unlike many other states and 
proposed model statutes, the 
Florida regulatory system per- 
mits almost any type of plan 
and regulates all of them. Dis- 
tinctions over for profit and 
not-for-profit plans, open or 
closed panels, or any variety of 
service delivery are irrelevant in 
Florida. In essence, anything is 
possible in Florida and every- 
thing is regulated.” 

The underlying purpose of the Florida 
regulatory system is protection of the con- 
sumer. Even Florida Bar rules that at one 
time served predominantly as barriers to 
plans have been discarded, leaving only 
those considered essential to safeguarding 
the consumer. This frame of reference 
helps in understanding the regulations in 
Florida. 


Scope of Legal 
Expense Insurance 

Legal expense insurance is defined in 
F.S. 642.015(4), but the definition should 
be read in conjunction with the exemptions 
set forth in F.S. 642.017. Legal services 
plans are defined as legal expense insur- 
ance whether they provide for indemnity 
or involve the prepayment of a fee. The 
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Linda D. Weeks 
: 


drafters of the definition discarded model 
language that would have substantially 
limited the scope of the statute. The more 
limited definitions used in other states are 
believed to have actually fostered much of 
the variety found in plans today as plan 
developers have sought to-avoid regulation 
whenever possible. 

The contractual obligation to provide 
access to or reimburse for legal services is 
central to the definition and, when read in 
conjunction with the exemptions, is clearly 
all-inclusive. 

F.S. 642.017(1), exempts “retainer con- 
tracts made by attorneys-at-law with indi- 
vidual clients with fees based on estimates 
of the nature and amount of services to be 
provided to the specific client and similar 
contracts made with a group of clients in- 
volved in the same or closely related legal 
matters.” The first half of this exemption 
removes the traditional individual retainer 
contract from regulation by the Depart- 
ment of Insurance. The second half is 
meant to cover situations such as class ac- 
tions, product liability suits, or situations 
in which the attorney may be representing 
multiple clients against the same opposing 
party. Simply calling the plan agreement 
or policy a retainer contract does not place 
it within the scope of this exemption. If a 
standardized agreement is offered to the 
public or any subclass, such as law enforce- 


ment officers, physicians and so forth, it is. 


in essence a legal services plan and within 
the scope of the statute. With the relaxa- 


tion of restrictions on attorney advertising, . 


an increasing number have inquired about 
offering such. arrangements: If appropri- 
ately developed, these arrangements may 
be exempt under F.S. 642.017(4), but not 
as retainer contracts. 

“Any lawyer referral service approved 
by: The Florida Bar is exempted by F.S. 
642.017(2).” This exemption underscores 
the fact that the definition of legal expense 
insurance includes programs that: offer the 
promise of referring an individual to an ap- 
propriate attorney. It should be noted that 
there are few simple referral-only programs 
since the marketplace has so many with 
add-ons such as a simple will or a guaran- 
tee of discounted attorneys’ fees. The 
exemption serves to remove the Bar’s State- 
wide Lawyer Referral Service and services 


operated by voluntary bar associations. 


from regulation by the Department of 
Insurance. 

F.S. 642.017(3) exempts “the furnishing 
of legal assistance by labor unions or other 
employee organizations to their members 
in matters relating to employment.or occu- 


pation.” This exemption is self-explanatory 
to anyone familiar with the labor move- 
ment in the United States. 

Plans traditionally regulated by state bar 
associations are addressed by F.S. 
642.017(4). That statute exempts “the fur- 
nishing of legal assistance to members, or 
their dependents, by a church, cooperative, 
educational institution, credit union or or- 
ganization of employees, in which the or- 
ganization contracts directly with a lawyer 
or law firm for the provision of legal serv- 
ices and. the administration and marketing 
of such legal services are conducted wholly 
by the organization.” Plans that meet all 
the conditions of this exemption are re- 
moved from regulation by the Department 
of Insurance, but fall within the scope of 
Ch. 9 of the Rules Regulating The Florida 


F.S. Ch. 642 was 
created to allow the 
formation and 
development of 
legal services plans 
by entrepreneurs 


Bar. The conditions require that it be a 
group plan for an organization with an 
identifiable membership. It does not cover 
classes of clients or the customers of. other 
commercial enterprises. The arrangement 
must exclude third-party marketing agents 
or administrators. 

Exempted by F.S. 642.017(5) are “Em- 
ployee welfare benefit plans to the extent 
that state laws are superceded by the Em- 
ployee Retirement Income Security Act of. 
1974, 29 U.S.C. § 1144, provided that evi- 
dence of exemption from state laws is 
shown to the department.” At the time 
Ch. 642 was enacted this was the only 
exemption that allowed the possibility of 
a third-party administrator who would be 
unregulated by the Department of Insur- 
ance. Before an attorney may service the 
program, however, ERISA plans are re- 
quired to file evidence of their status with 
the Department, and be processed as a Bar- 
approved plan under the Bar rules. Most 
ERISA plans: do not object to the Bar 
rules and follow all the requirements of 
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Ch. 9 since the rules are neither adverse or 
contradictory to the federal requirements. 

The issue of third-party administrators 
under this section is currently under exami- 
nation by the Department of Insurance. In 
the early 1980’s a number of problems 
arose with third-party administrators of wel- 
fare benefit plans, particularly in the area 
of health care. According to the Depart- 
ment of Labor, changes were made in the 
federal law to clarify that only the em- 
ployer can claim any kind of exemption 
due to pre-emption by ERISA and that 
third-party administrators may be regu- 
lated by state insurance laws. The Prepaid 
Legal Services Committee has declined to 
process ERISA plans.involving third-party 
administrators since 1988 and has referred 
those plans to the Department of Insur- 
ance for appropriate licensure. 

The Legal Expense Insurance Act (F.S. 
Ch. 642) was created in part to allow the 
formation and development of legal serv- 
ices plans by entrepreneurs in Florida. Li- 
censed life and casualty insurance carriers 
that are approved for “allied lines” may pro- 
vide legal expense insurance.subject to the 
provisions of the statute without first ob- 
taining a certificate of authority as a legal 
expense insurance company. All other 
enterprises must obtain a certificate of 
authority as a legal expense insurance cor- 
poration before engaging in: any marketing 
activities or securing attorneys as service 
providers. Such entities must incorporate 
under Florida law for the limited purpose 
of providing for or indemnifying for legal 
services before filing an application for a 
certificate of authority. A bond of $50,000 
is required as a condition of receiving a 
certificate and must accompany the applica- 
tion. Its purpose is to assure that the 
corporation can meet its obligations to pro- 
vide the services once licensed. The depart- 
ment requires. thorough investigation 
reports on such companies, as it does with 
all insurance companies, and examines ap- 
plications for evidence that the company, 
its owners, and its officers are capable of 
operating the business. Questions regard- 
ing the application process and require- 
ments, and the securities that qualify to 
meet the bond should be directed to the 
Bureau of Allied Lines, Department of In- 
surance, The Capitol, Tallahassee, FL 
32399-2300. 

Prior to their use, all contracts of a legal 
expense insurance corporation are subject 
to approval by the department. F.S. 
642.021(3) requires that the proposed con- 
tracts between the corporation and attor- 
neys, and the contract for legal services, be 
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filed with The Florida Bar within five days 
of filing with the Department of Insurance. 
This filing serves two functions. First, it 
alerts Bar staff to new plans. Staff rou- 
tinely inform attorneys about the status of 
companies as attorney participation is lim- 
ited to plans licensed by the Department 
of Insurance or approved by The Florida 
Bar. It also provides the opportunity 
for informal review of the contracts for 
provisions that may put the attorney in 
violation of the Code of Professional Con- 
duct. The Florida Bar’s comments to the 
department are advisory only and do not 
constitute approval in any way. Major ar- 
eas of concern over the years have included 
client confidentiality interference in the at- 
torney-client relationship and limitations 
on the future practice of law. 

More than one company has found itself 
fined by the Department of Insurance for 
marketing activity prior to licensure. These 
fines must be paid before the certificate of 
authority will be issued. 


Filing as a Bar-Approved 
Plan Under Ch. 9 

If it appears that a plan qualifies for ex- 
emption under F.S. 642.017(4) or (5), an 
attorney should contact the Bar on behalf 
of the group and request an application for 
approval. The attorney will be sent an ap- 
plication package that includes the applica- 
tion, a checklist of requirements, sample 
acknowledgements, waivers of confiden- 
tiality of grievance proceedings, and 
samples of plans from the Bar’s files of ap- 
proved plans. Plans claiming exemption 
under ERISA must file evidence of exemp- 
tion with the Department of Insurance. 
There currently is no formal exemption 
process or documentation for plans that 
qualify under F.S. 642.017(4). Establish- 
ment of such procedures is being discussed 
with the department. At the present time, 
approval by The Florida Bar is considered 
evidence of exemption.4 

The application for approval was devel- 
oped in the early 1980’s for the sake of 
expediency. It contains all the assurances 
required by the rules from the attorney 
who will be responsible to the Bar for man- 
aging the plan. The managing attorney and 
all other attorneys who will provide serv- 
ices to the plan members must provide 
proof of professional liability insurance 
not less than $100,000 (Rule 9-2.1(c) of 
Rules Regulating The Florida Bar), and 
sign waivers of confidentiality of grievance 
proceedings in favor of the plan sponsor. 
The sponsor is the credit union or other 
organization providing the plan to its mem- 


‘Tve already sent in bis application to Harvard Law, and 
this is his first supply of Crane’s papers.” 
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bers. The waiver allows The Florida Bar 
to inform the sponsor of any grievances 
against the attorney. It does not prohibit 
the sponsor from continuing its association 
with the attorney, unless the attorney is no 
longer a member in good standing of The 
Florida Bar. 

The application and plan documents 
will first be reviewed by staff for deficien- 
cies and obvious omissions. The plan is 
then circulated to the members of the Pre- 
paid Legal Services Committee for com- 
ment. Review of almost all plans is now 
handled by mail with the committee. If 
there are no problems or objections, the 
plan is recommended to the Board of Gov- 
ernors for approval and placed on the 
agenda of the next available Board meet- 
ing. A copy of the plan and the commit- 
tee’s recommendation is sent to the Board 
liaison to the committee. This Board mem- 
ber presents the recommendation to the 
Board and answers any questions. The at- 
torney submitting the plan for approval or 
the plan sponsor is free to attend the Board 
meeting, but it has been many years since 
this has been necessary to assure approval 
of the plan. 

The plan itself will be reviewed by staff 
and the committee for a description of 
those eligible to participate in the plan; serv- 
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ices to be provided; services to be excluded; 
geographical limitations; the cost of the 
plan; procedures for resolving disputes 
over coverage or representation; proce- 
dures for terminating the plan; and the re- 
quired affirmations. All of these items are 
set forth in the checklist. The plan must con- 
tain three statements: that the individual is 
the client and that the sponsor will have 
no influence over the attorney-client rela- 
tionship; that the plan member is free to 
use other attorneys at their own expense 
or covered by the plan; and that the plan 
member may file a complaint at any time 
with The Florida Bar. A disclaimer saying 
that the Bar does not guarantee the quan- 
tity or quality of the services is also re- 
quired. A description of how the plan fees 
will be handled is required along with a 
budget. The budget is significant only 
when a portion of the fee is being retained 
by the sponsor as an administrative fee. 
The budget also helps the attorney ascer- 
tain if the fees are adequate to provide the 
services promised. 

The plan must also describe how the 
attorneys will be paid. This and other 
requirements related to client files and 
recordkeeping may be contained in the 
plan itself or in the attorney agreement. It 
is common practice for each attorney in 
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the firm which is providing services under 
a plan to execute a written attorney agree- 
ment. The application for plan approval 
signed by the managing attorney serves as 
the written agreement when he or she is the 
only attorney providing services and the 
requirements are all set forth with the plan 
description. 

Approval of plans is from year to year, 
and annual reports are requested from ac- 
tive plans. The information contained in 
the annual reports allows the Bar to re- 
spond adequately to requests for statistical 
information from the the legislature, Con- 
gress, and the media. 

An attorney who has never developed a 
plan for Bar-approval may specifically re- 
quest samples of plans for the type of 
group with whom he is working. Bar staff 
and members of the committee always are 
willing to discuss the plan with the attor- 
ney as it is drafted to avoid deficiencies 
and omissions when the plan is submitted 
for approval and to help the attorney de- 
velop the plan itself. No filing fees are re- 
quired for Bar-approved plans and no 
charge is imposed for the basic plan appli- 
cation package. 

Whether developing a plan for approval 
by the Bar or licensure by the Department 
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of Insurance, attorneys should consider ob- 
taining a list of available publications from 
both the American Prepaid Legal Services 
Institute, an ABA affiliated organization, 
and the National Resource Center for Con- 
sumers of Legal Services.0 


' There has been no litigation under either 
F.S. Ch. 642 or the Bar rules governing legal 
services plans, nor has the Department of In- 
surance promulgated specific rules under the 
statute, although rules are contemplated in the 
future. The interpretations of the statute have 
been developed by both Department of Insur- 
ance and Bar staff with the assistance of the 
Prepaid Legal Services Committee and the avail- 
able history of the drafters’ intent. Perhaps sur- 
prisingly, there has been unanimity on issues 
that have arisen. 

?This information is based on the writer's 
experience and knowledge of other state’s 
regulations. This opinion is shared by the 
Department of Insurance Bureau of Allied 
Lines. 


3 From the time ERISA was created by Con- 
gress, a debate over the extent of its pre- 
emption of state regulation of legal services 
plans has been waged. A written opinion has 
been requested from the Department of Labor 
by the Department of Insurance. 

4The Prepaid Legal Services Committee is 
developing a recommended procedure and for- 
mat for the Department of Insurance to con- 
sider implementing. 
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PREPAID LEGAL. SERVICES 


Access to Justice: 


The Origins of the Legal 


he 1989 theme for Law Day USA 

is “Access to Justice” for all 

Americans. Nothing could be 

more appropriate to understand- 
ing the concept of legal services plans and 
their origins. The purpose of this article is 
to illustrate how the concept evolved both 
nationally and in Florida, and how 
it serves to increase the public’s access to 
justice. 

It is important to emphasize that legal 
services plans are not an area or type of 
practice. When all the frills are removed, a 
legal services plan is nothing more than a 
vehicle by which people gain access to legal 
services. The people who use legal services 
plans are predominantly middle-income citi- 
zens who may not be able to afford a law- 
yer’s customary fee but who do not qualify 
for poverty law services. For this segment 
of our society, legal services plans may be 
the only vehicle economically available to 
them for regular access to legal services. 

The Florida Bar has always been a 
leader in the nation in the delivery of legal 
services to the public, particularly the legal 
services plan concept. The Supreme Court 
of Florida approved art. XIX of The Flor- 
ida Bar Integration Rule in 1970, permit- 
ting Florida lawyers to participate in group 
legal services plans. The American Bar As- 
sociation did not develop a model rule in 
this area until 1975, one year after the first 
plan was approved for operation in 
Florida. 


The Beginnings 

Only in the 1970’s have legal services 
plans become visible in the United States. 
They have come a long way since the 
1920’s, when automobile racers and hunt- 
ers in France sought insurance to defend 
themselves from suits over wounded cows 
and run-over flocks of geese.! Plans have 
existed in Europe since the end of World 
War II and have flourished in some coun- 
tries. By the late 1970’s, nearly every house- 


Services Plan Concept 


Legal services 
plans help provide 
affordable access to 

justice to middle- 
income citizens 
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hold in West Germany and Sweden owned 
some form of legal insurance, making it 
equal to health and life insurance cover- 
age.? It was only after a series of landmark 
decisions by the United States Supreme 
Court between 1963 and 1971 that the con- 
stitutional right of groups in this country 
to establish legal services plans was 
affirmed. 

In NAACP v. Button, 371 U.S. 415 
(1963), the U.S. Supreme Court held it per- 
missible for a group to employ counsel for 
its members in order to test the segregation 
statutes of a state. Then, in Brotherhood 
of Railroad Trainmen v. Virginia, ex rel. 
Virginia Bar, 377 U.S. 1 (1964), the Court 
held it permissible for a union to recom- 
mend attorneys to its members for job- 
related injuries. In the third case, United 
Mine Worker’s District 12 v. Illinois State 
Bar Association, 389 U.S. 217 (1967), the 


Court built on the ruling in Brotherhood 


by holding that a union could employ 


attorneys to represent its members in work- 
men’s compensation claims. Finally, in 
United Transportation Union v. State Bar 
of Michigan, 401 U.S. 576 (1971), the 
Court held that there is a basic right under 
the first amendment of the U.S. Constitu- 
tion for members of a group to join to- 
gether in order to seek legal services. The 
Court further declared that this basic right 
“would be a hollow promise if courts could 
deny associations of workers or others the 
means of enabling their members to meet 
the cost of legal representation.” 

These decisions paved the way for Con- 
gress to pass legislation further encourag- 
ing the growth of legal services plans. In 
1973, Congress amended the Labor Man- 
agement Relations Act of 1947 (Taft- 
Hartley Act) to allow legal services plans 
to be a negotiable fringe benefit of employ- 
ment in the collective bargaining process. 
One year later, the Employee Retirement 
Income Security Act of 1974 (ERISA) pre- 
empted state regulations as to the form 
and substance of negotiated fringe benefits. 

Congress further fueled the growth of le- 
gal services plans with the Tax Reform Act 
of 1976 by creating a new section of the 
Internal Revenue Code, §120. Section 120 
elevated plans to a similar tax-favored 
status enjoyed by health insurance benefits 
by excluding from the employee’s gross in- 
come both payments made by an employer 
to a plan and any legal benefits received 
by the individual during the course of the 
year. Section 120, never a permanent part 
of the Code, has been the subject of great 
debate in Congress since it was first re- 
newed in 1981. Most recently, the Techni- 
cal Corrections Act of 1988 again extended 
§120, but the Act only applies to taxable 
years before January 1, 1989, and includes 
caps on excluded benefits. The debate prom- 
ises to continue in 1989 and perhaps for 
years to come. Both The Florida Bar and 
the Prepaid Legal Services Committee 
have maintained a legislative position in 
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favor of §120 since it was first renewed in 
1981. 


The Expansion 

Although the U.S. Supreme Court and 
Congress opened the way for legal services 
plans, the organized bar and some state in- 
surance departments continued to hamper 
the growth of plans. In many states, ethical 
prohibitions against solicitation of clients, 
fee splitting with nonlawyers, and advertis- 
ing were used as barriers to the develop- 
ment of plans. Questions about the 
economic feasibility of plans and a myriad 
of perceived potential abuses also stifled ac- 
ceptance of the concept. Gradually, state 
bar associations have become amenable to 
creating an exception to these rules and 
carving a special niche for legal services 
plans. 

In 1975, the American Bar Association 
revised its Code of Professional Responsi- 
bility to allow lawyers to participate in 
plans providing legal services to groups, in- 
cluding plans that used a finite number of 
attorneys or “closed panel.”? The ABA has 
generally been at the forefront of encour- 
aging the growth of legal services plans by 
stressing the need for access to the legal sys- 
tem. In addition, the ABA formed the 
American Prepaid Legal Services Institute 
(API) to serve as a national umbrella or- 
ganization dedicated to the growth and de- 
velopment of legal services plans. API is 
presently responsible for developing techni- 
cal publications, sponsoring educational 
conferences, and maintaining a clear- 
inghouse of materials on plans. API’s 
clearinghouse includes materials on the 
formation, administration and marketing 
of plans. 

A recent opinion by the ABA Standing 
Committee on Ethics and Professional Re- 
sponsibility has reactivated controversy 
over legal services plans. Formal Opinion 
87-355 placed limits on plan innovations 
by prohibiting attorneys from participating 
in those plans using telephone solicitation 
for sales. The opinion applied to plans oth- 
erwise regulated by state insurance laws. It 
has been adopted in 30 states. The Florida 
Bar is not one of them, having a broader 
view on advertising and a definitely nar- 
rower view regarding its role in regulating 
plans licensed by the Department of Insur- 
ance. 

The restrictions imposed by the ABA for- 
mal opinion were reconsidered at the Feb- 
ruary 1989 meeting of the ABA House of 
Delegates, in light of Shapero v. Kentucky 
Bar Association, 108 S.Ct. 1916 (1988), 
which protected the right of a lawyer to use 
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direct mail solicitation. The ABA adopted 
a subparagraph (b) to Model Rule 7.3 
which permits lawyers to service plans that 
use telemarketers, provided a lawyer does 
not own or control the company or organi- 
zation doing the marketing. 

Despite this position, the ABA contin- 
ues its support of the legal services plan 
concept as a means to provide middle class 
Americans “access” to the justice system. 
ABA President Robert D. Raven has de- 
clared “increased access to the justice 
system” to be the single highest priority of 
the ABA during his term as president. He 
stated that “as bar leaders, we must make 
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certain that those persons of moderate 
means have access to affordable, high qual- 
ity legal services.™ 

In approving art. XIX of the Integration 
Rule in 1970, the Supreme Court of Flor- 
ida established a procedure whereby legal 
services plans could be submitted for ap- 
proval to The Florida Bar Board of Gover- 
nors. When the first plan was finally 
submitted for approval in 1974, the Board 
of Governors created the Group Legal Serv- 
ices Committee (now the Prepaid Legal 
Services Committee) to review plans and 
make recommendations to the Board for 
or against their approval. The committee 
also assisted the Department of Insurance 
with the drafting of F.S. Ch. 642, known 


as the “Legal Expense Insurance Act.” Its 
purpose as stated in F.S. 642.013 is to 
“authorize certification and regulation of 
certain organizations which provide pro- 
grams for the payment of the costs of legal 
services or provide legal services.” With the 
passage of the statute, regulatory authority 
of legal services plans was given to the De- 
partment of Insurance and the door was 
opened for a wider variety of legal services 
plans than would have been possible under 
the original Bar rule. 

At the same time, the Bar further as- 
sisted the growth of legal services plans in 
Florida by creating the Florida Lawyers 
Prepaid Legal Services Corporation 
(FLPLSC). Its purpose was to develop a 
legal services plan in which all Florida law- 
yers would be eligible to participate as 
panel attorneys. Midwest Mutual Insur- 
ance Company was approached to under- 
write the plan, and the Bar actively assisted 
in its development with loans since repaid. 
The Bar continues to promote the plan 
among lawyers through what is now 
known as Florida Lawyers Legal Insur- 
ance Company (FLLIC). 

The function of the Prepaid Legal Serv- 
ices Committee continues to be general 
jurisdiction over plans that are governed 
by Ch. 9 of the Rules Regulating The Flor- 
ida Bar and related issues. Ch. 9 sets forth 
the basic requirements that a plan must 
meet for Bar approval. But the plan first 
must meet the requirements for exemption 
under F.S. 642.017(4)-(5) before it will be 
considered. The committee has established 
certain procedures and guidelines to effec- 
tively and efficiently review plans submit- 
ted to the Bar for approval. Copies of these 
guidelines and procedures are available 
from the committee’s staff liaison at the 
Bar. Over the past 15 years, during which 
legal services plans have gained wider ac- 
ceptance and few problems have developed 
with the operation of Bar-approved plans, 
the Board of Governors has delegated all 
responsibility under Ch. 9 to the commit- 
tee except approval of new plans. 

In addition to overseeing regulation of 
Bar-approved plans, the committee pro- 
motes attorney involvement in plans and 
seeks to increase public awareness. Since 
1974, the Bar has received hundreds of in- 
quiries about developing legal services 
plans and has mailed several hundred pack- 
ets of application materials to prospective 
managing attorneys. Because members of 
the Bar and the public first contact the Bar 
when receiving materials from plans, li- 
censed by the Department of Insurance, 
the Bar maintains a current list of licensed 
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entities for distribution. 

To help increase public understanding of 
the legal services plan concept and of how 
plans are regulated in Florida, the commit- 
tee helped develop a public information 
brochure entitled “Legal Services for the 
Middle Class.” Both the list and the bro- 
chure are available upon request from the 
committee’s staff liaison. 

The committee also plays a role in moni- 
toring the “industry” in Florida and works 
cooperatively with the Department of In- 


surance to resolve problems, including © 


efforts to forestall the operation of unli- 
censed. legal services plans. Unlicensed 
activities are a continuing concern because 
they may involve attorneys in operations 
that violate the Code of Professional Con- 
duct and state law and can potentially 
damage the profession’s public image. 

In 1987, the Bar and the committee, 
with help from Florida’s trial lawyers, suc- 
cessfully opposed legislation that would 
have prohibited legal services plans li- 
censed by the Department of Insurance, 
from providing coverage for legal services 
in cases involving driving under the influ- 
ence of alcohol. Backed by Mothers 
Against Drunk Driving, the impetus for 
the legislation arose as a result of question- 
able sales tactics by representatives of one 
establishment serving alcoholic beverages 
during the holiday season. The result was 
legislation prohibiting the sale of any pol- 
icy providing coverage for such legal 
matters in an establishment selling alco- 
holic beverages. 

The Bar’s commitment to the concept of 
legal services plans has continued to be evi- 
denced throughout the 1980’s. The 1980 re- 


port on the Legal Needs of the Poor and 
Underrepresented Citizens of Florida in- 
cluded a recommendation that the Bar 
promote legal services plans for middle in- 
come Floridians. At that time, there were 
only three plans licensed by the Depart- 
ment of Insurance and approximately 32 
Bar-approved plans. By the time the Bar 
created the Special Commission on Access 
to the Legal System in 1984, there were six 
licensed plans. The special commission con- 
cluded that legal services plans are an 
appropriate vehicle for increasing access to 
legal services for the middle-income citi- 
zens, but that the plans have to be publi- 
cized, promoted and utilized in order to be 
effective. In recommendation #7 of its re- 
port, the special commission stated: 


The Florida Bar’s greatest obligation to en- 
hance and support legal services systems is to 
educate, encourage and recruit members of the 
Bar to participate in such plans. Our best re- 
source is to provide a major pool of legal talent 
willing to offer their services to such plans. 


Between 1985 and 1988, the number of 
licensed plans in Florida increased to 17. 
Although not all are engaged in the same 
level of marketing activity or targeting the 
same population, the number represents a 
substantial increase in persons with access 
to legal assistance. According to figures by 
the Bureau of Allied Lines, licensed legal 
expense insurance corporations alone took. 


in $3.6 million in premium dollars in. 


1987.5 The number of Bar-approved plans 
has held steady at approximately 30, as 
some plan sponsors “buy” into licensed 
plans and new plans are approved. 
Nationally, an estimated 13 million 
Americans are covered by legal services 


plans, up from 1.5 million in 1978, and a 
strong foundation has been laid for the-fu- 
ture growth of plans. One of the strongest 
supports underpinning the concept of legal 
services plans is the principle of “preventa- 
tive” legal services. By emphasizing early at- 
tention to legal matters by the public, 
plans help to prevent the escalation of legal 
problems to the crisis point. In so doing 
they can help to improve the public image 
of the profession. The expansion of plans 
will require an increasing number of attor- 
neys to provide the necessary services both 
effectively and efficiently without sacrific- 
ing quality. Is the Florida legal profession 
ready to answer the call? Stay tuned for the . 
continuing saga.0. 


' Oliver, New Services Plans Ease Burdens 
of Legal Systems, Los Angeles Times, Decem- 
ber 21, 1987 (Reprint). 

2 Peter Halmos and Sandra H. DeMent, 
Mass- Marketed.Legal Plans, Cast & COMMENT 
(Nov.-Dec. 1986). 

3 The terms “closed” and “open” panels have 
become archaic and have little meaning in light 
of the today’s plan operations. Depending on 
their. usage, the same plan .could -have an 
“open” or “closed” panel depending if one 
viewed it from the lawyer’s or the public’s per- 
spective. The practical economics of success- 
fully administering a plan ultimately depends 
on the use of attorneys under contract, and 
hence, a finite number of lawyers associated: 
with any single plan. 

4 The -President’s View, National Law Jour- 
nal; August 8, 1988, p. 1. 

5 Legal expense insurance. corporations are 
those specifically issued. a certificate of author- 
ity under F.S. Ch..642. Plans may also be of-° 
fered by life and casualty insurance carriers that 
are approved for “allied lines.” These plans are 
also subject to the requirements of: Ch: 642, but 
the companies are regulated through other chan- 
nels in the Department of Insurance. 
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CRIMINAL LAW 


Criminal Convictions 
The Immigration Consequences 


é , but will I be deported?” 
Every alien in this state who 
suddenly is juxtaposed into 
the criminal justice system 
has to consider this question. From a Ca- 
nadian with a valid green card and estab- 
lished family and business relationships, to 
a Cuban living in Miami since 1963, to the 
“illegal” Haitian living in the lower strata 
of society — all are at risk for losing what- 
ever status acquired and for actual physical 
deportation from the United States. 

There is an extensive interaction be- 
tween the criminal laws and the immigra- 
tion statutes. Aliens who are convicted of 
certain crimes are subject to deportation. 
Criminal convictions and/or admissions 
can harm the immigration status of all per- 
sons who are not U.S. citizens. Whenever 
the criminal practitioner is confronted with 
a client who is a non-U:S. citizen, some 
planning must be given to the possibility 
of future immigration consequences. Com- 
petent representation is not possible with- 
out some understanding of immigration 
law and the impact of criminal prosecu- 
tions within the immigration context. 
What might be considered good criminal 
defense work for a U.S. citizen may result 
in tragic consequences for a noncitizen 
client. 

Prior to the Immigration Reform and 
Control Act of 1986, there were 25 sepa- 
rate sections of the immigration statutes 
associated with criminal conduct. The prac- 
titioner should become familiar with these 
sections in order to be aware of the conse- 
quences of any particular criminal episode. 
The best preparation for the immigration 
consequence begins at the time of arrest, 
or at the inception of an investigation. 
Most immigration lawyers, however, do 
not get into the case until there is a convic- 
tion, and most criminal lawyers do not 
know the serious immigration conse- 
quences and ramifications of a criminal 
conviction to an alien. 


What might be 
considered good 
criminal defense 
work for a U.S. 

citizen may result 
in tragic 
consequences for a 
noncitizen 


by Alfred Zucaro, Jr. and 
Beth L. Mitchell 


A criminal attorney has different priori- 
ties: to avoid jail or to get the best plea 
bargain. These strategies, however, may 
not be beneficial for immigration pur- 
poses. In every stage of the proceeding the 
practitioner must take into consideration 
the alien’s unique situation. An alien is less 
than well served by his criminal defense at- 
torney, even if adjudication of guilt is 
withheld, if, as a consequence of the crimi- 
nal proceedings, the alien is subsequently 
deported from the United States. 

Whose duty is it to advise the alien, legal 
or not, of the immigration consequences to 
any criminal conviction? Until recently, the 
law in Florida was that a judge had no 
duty to advise of the collateral conse- 
quences of deportation in a criminal con- 
viction but the defense attorney did have 
the duty.! 

The Florida Supreme Court recently cre- 
ated a new rule of criminal procedure 
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requiring that the judge, as a part of all 
plea colloquies, advise the criminal defen- 
dant that there may be immigration conse- 
quences to a guilty plea. By requiring that 
all defendants be advised that the plea 
might have immigration consequences, the 
court has avoided any violations of fifth 
amendment, due process rights. By not ask- 
ing the defendant what his current status 
is or what his alienage is, the court avoids 
having the alien make incriminating admis- 
sions that could be used at subsequent 
immigration proceedings. Fla.R.Crim.P. 
3.172(c)(viii) (1988) also allows those aliens 
who were not advised by their trial counsel 
as to the immigration consequences of any 
criminal plea to inquire as to the impact 
in an immigration forum. Therefore, the 
judge would have raised the issue for the 
defendant and imposed a need for the crimi- 
nal defense attorney to either provide the 
correct advice or to refer the defendant to 
competent counsel. 

In 1987, the Florida Supreme Court 
revisited the issue of the collateral conse- 
quences of deportation in a criminal con- 
viction. In State v. Ginebra, 511 So.2d 962 
(Fla. 1987), the court ruled that neither the 
trial judge nor trial counsel had any affirma- 
tive obligation as to the collateral conse- 
quences of deportation. However, in a 
footnote, the court stated that it had not 
addressed the issue of affirmative misad- 
vice on the part of the trial counsel, nor 
the issue when the defendant is misled by 
the government counsel. In doing so, the 
court seems to have followed the position 
of the federal courts regarding the collat- 
eral consequences of deportation to a 
criminal conviction.” 

In State v. Sallato, 519 So.2d 605,606 
(Fla. 1988), the Supreme Court, in its 
latest statement in this area, held that “mis- 
advice by trial counsel and the legal ramifi- 
cations of such advice” may render a plea 
involuntary and should be given due con- 
sideration in a motion to vacate. 


J 
4 


Fla.R.Crim.P. 3.850 is the appropriate 
vehicle for bringing such actions to accom- 
plish the setting aside of a previous convic- 
tion which now results in negative 
immigration consequences. However, the 
time to prepare for the immigration conse- 
quences of a criminal conviction is before 
the criminal conviction. 

An individual’s immigration status de- 
termines vulnerability to deportation. A 
review of a person’s status begins at the top 
with United States citizens. If citizenship is 
validly acquired, it may not be lost as 
either direct or collateral consequence of 
any criminal act or conviction. Citizens 
can never be deported. A lawful perma- 
nent resident, or “green card” holder, 
however, under certain circumstances 
could commit acts that may have grave im- 
migration consequences. 

The newly created status of “temporary 
resident” acquired through the Immigra- 
tion Reform and Control Act of 1986 can 
also be placed in jeopardy due to. criminal 
prosecutions. Furthermore, “nonimmi- 
grant” visa holders, such as tourists, stu- 
dents, and temporary workers will become 
deportable due to certain criminal involve- 
ments. And finally, undocumented persons 
or illegal aliens are persons who have no 
legal status but must avoid circumstances 
giving grounds which might support depor- 
tation or preclusion for establishing good 
moral character necessary for some discre- 
tionary reliefs under the immigration and 
naturalization laws. 

In all cases involving a noncitizen defen- 
dant, the best resolution. of the case is one 
that does not constitute a conviction under 
the immigration laws. A conviction must 
be an adjudication of guilt-in a criminal 
proceeding in order to be used as a basis 
for deportation. Therefore, neither-a pre- 
trial diversion program, an adjudication in 
a juvenile proceeding, nor a conviction cur- 


rently on direct appeal constitute “convic-’ 


tions” for any immigration purposes. 
However, negative immigration conse- 
quences could flow from incidents not 
resulting in convictions. 

Admissions or other evidence which es- 
tablishes that a person was involved in 
various activities can prevent a finding of 
good moral character and support a depor- 
tation order. For purposes of clarity, in 
Florida, a withhold of adjudication is a con- 
viction in any immigration proceeding.? 
The Immigration Court will not look be- 
yond a certified copy of the judgment and 
sentence to establish deportability in immi- 
gration proceedings. Recently the Board of 
Immigration. Appeals visited the “convic- 


tion” issue and provided a three-part test 
to determine whether a final conviction has 
been rendered. This test is as follows: 

1. The person must have been guilty, en- 
tered a plea of guilty or admitted sufficient 
facts to warrant a finding of guilt; 

2. The judge must have ordered some 
kind of punishment or restraint; and 

3. A judgment of guilt may be entered 
if the person violates the terms of the order 
without further proceedings on the ques- 
tion of guilt.‘ 


Narcotics Violations 

Narcotics violations are the most damn- 
ing convictions under the immigration 
laws. An alien, convicted of a crime relat- 
ing to controlled substances, can be both 
deportable and excludable under the immi- 
gration laws.5 Neither an expungment, an 
executive pardon nor a judicial recommen- 
dation against deportation will eliminate 
these convictions for immigration pur- 
poses: There are few exceptions. The most 
common is for a single conviction. of sim- 
ple possession of 30 grams or less of 
marijuana, when the record clearly shows 
that the conviction was for this minor 
amount. The INS also has made a general 
administrative decision not to initiate pro- 
ceedings against lawful permanent resi- 
dence when the sole deportation grounds 
is a conviction of possession, importation, 
or distribution without renumeration (of a 
single offense) of 100 grams or less of mari- 
juana.’ Furthermore, a lawful permanent 
resident of seven years may be eligible for 
discretionary relief upon a showing of 
good moral character and extreme hard- 
ship. However, if past convictions exist, 
an alien must have resided continually in 
the United States for 10 years to establish 


good moral character before being eligible - 


for the relief of suspension of deportation.® 

A noncitizen may be found excludable 
and deportable for being an admitted drug 
addict.!° Drug addiction is defined under 
42 USC §201(1)(c) as a person who: has 
“lost the power of self control” over the ad- 
diction, or whose habitual use poses a 
threat to public morals, health, safety or 
welfare. A “mere user” is not an addict.!! 
Therefore, the practitioner must look with 
concern to any admissions or findings 
made in connection with a favorable out- 


come .in the criminal prosecution. A con- 


viction is not required in proceedings for 
drug addiction. Addiction is a medical de- 
termination and such an admission was 
held not to be sufficient when contradicted 
by two physicians’ opinions and reputiated 
by the alien. !2 


A narcotics defendant can be declared ex- 
cludable simply if an immigration official 
has “reason to believe” that the defendant 
has ever been involved as a drug traf- 
ficker.!3 Counsel must be aware of admis- 
sions of any distribution of drugs. Drug 
trafficking is a knowing, conscious partici- 
pation in the transfer, passage or delivery 
of drugs. Not only sale or possession for 
sale, but also giving drugs away for free is 
considered to be trafficking, as is maintain- 
ing a place for distribution. '4 


Other Grounds for Deportation 

Other grounds which could result in nega- 
tive immigration consequences are briefly 
outlined as follows: 

An alien is deportable if at any time af- 
ter entering the United States the alien is 
convicted of possession or carrying “any 
weapon which shoots or is designed to 
shoot automatically, or semiautomatically, 
more than one shot without manually re- 
loading” or weapon commonly called a 
sawed-off shotgun.!5 

An alien is excludable and deportable if 
found to be a prostitute, procurer, or per- 
son who receives proceeds of prostitution 
or other commercialized vice.'© Moreover, 
persons connected with management of a 
house of prostitution, or other immoral 
places are also covered. A conviction is not 
required to establish that a person has en- 
gaged in prostitution for purposes of these 
sections. Counsel should be concerned 
with admissions of engaging in prostitu- 
tion since even hearsay can be considered 
by the immigration judge as the Rules of 
Evidence are very relaxed. Federal regula- - 
tion defines a prostitute as a “woman given 
to promiscuous sexual intercourse for 
hire.”!7 Arguably, men are excluded from 
this definition. The Act does not cover cus- 
tomers or “johns” within the prostitution 
grounds. However, noncitizen “johns” may 
be found to have committed a crime of 
moral turpitude, therefore, bringing about 
other negative immigration consequences. !® 

Homosexuals may be excludable under 
the immigration and nationality laws as 
“persons afflicted with psychopathic person- 
ality or sexual deviation.”!9 Some federal 
courts have differing results concerning 
cases involving this area of law. The Ninth 
Cireuit recently required that a medical cer- 
tification of homosexuality be entered into 
evidence as a prerequisite to a positive find- 
ing. However, other circuits have reached 
other outcomes.” 

Drug addicts and current “chronic alco- 
holics” are also excludable under the Act.?! 
Furthermore, a person found to be a 
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“habitual drunkard” can be precluded from 
establishing good moral character for some 
provisions under the immigration laws.” 
The practitioner must keep these considera- 
tions in mind for all those noncitizen 
clients with multiple drunk driving convic- 
tions or drunk and disorderly convictions. 

Consideration should be given before tak- 
ing a decision to accept confinement to 
treatment facilities for insanity or an insan- 
ity defense. Persons who are presently 
insane or have had one or more attacks of 
insanity can suffer prejudices in the course 
of various immigration proceedings.” 

Persons who have been convicted of two 
or more gambling offenses, or whose in- 
come is derived principally from illegal 
gambling activities, are statutorily pre- 
cluded from establishing good moral 
character for purposes of immigration bene- 
fits.24 Here again, the practitioner must be 
concerned with any situation which allows 
such findings to enter within the context 
of immigration proceedings. 

Aliens may be found excludable and de- 
portable if they are a member of the 
Communist party, a threat to U.S. secu- 
rity,.a subscriber to violent, subversive 
beliefs, or other categories of activities 
thought to constitute subversion.2> Coun- 
sel representing aliens for crimes such as 
arrests- arising out of demonstrations or 
other politically sensitive crimes should pre- 
pare the client carefully on admissions or 
beliefs. Since these grounds are not waiv- 
able, competent immigration advice should 
be sought in prosecutions of this nature. 

Aliens may be found excludable and de- 
portable if convicted of visa fraud. This 
includes persons who willfully misrepre- 
sent a material fact in immigration docu- 
-ments and will result in being permanently 
-barred from reentry into the United 
States.26 Aliens are also excludable under 
the immigration laws for taking part in 
alien smuggling for gain.2” This category 


38 THE FLORIDA BAR JOURNAL/MAY 1989 


LAKELAND 
Post Office Box 215 
Suite 390, FL Federal Bidg. 
- 402 S. Kentucky Ave. 
Lakeland, Florida 33802 
Phone: (815) 688-5000 
LAKELAND: 1-800-272-0404 


will also be precluded from establishing 
good moral character if they encourage or 
assist for payment the illegal entry of other 
aliens. 

A judicial finding of delinquency in ju- 
venile proceedings is not a conviction for 
purposes of the immigration laws. The 
Board of Immigration Appeals has ruled 
that crimes of moral turpitude do not ap- 
ply to juvenile delinquents. However, the 
practitioner must watch when the court 
foregoes the existing juvenile proceedings 
and treats the minor as an adult offender 
as in Morasch v. I.N.S., 363 F.2d 30 (9th 
Cir. 1966). Federal law defines a juvenile 
as a person who has not attained his 18th 
birthday, or for the purposes of proceed- 
ings and disposition under 18 USC 
§5031-5042 for an alleged act of juvenile 
delinquency, a person who has not at- 
tained his 21st birthday.”8 

Crimes of moral. turpitude are. another 
general category of concern. This term is 
not subject to uniform definition. With few 
exceptions, it is rarely possible ‘to deter- 
mine, without examining ‘specific:statutes, 


‘whether a crime fits within this category 


for immigration purposes. Some nonci- 

tizens become excludable if they are con- 

victed of or admit to committing one crime 

involving moral turpitude. Others are de- 

portable for two convictions, any time 

after entry, or one conviction within five 

years of entry which results in a sentence 

of confinement or actual confinement of 

one or more years.?? Crime of this genre 

may ‘be eliminated for most immigration’ 
purposes if treated in a juvenile proceed- 

ing, pretrial diversion, expungement,.execu- - 
tive pardon, or by a timely “judicial 

recommendation against deportation.”2° 


Judicial Recommendation 
Against Deportation 

The judicial recommendation against de- 
portation or JRAD is of special note. The 
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legislative history for it can be found at 53 
Cong. Rec. ‘574(1916)S. Rec. #352, 64th 
Cong. Ist Sess. 15 (1919), indicating the pur- 


- pose was to allow the criminal court to 


recommend against deportation while facts 
were fresh. Congress’ desire to provide ju- 
dicial relief from deportation was carefully 
analyzed and considered in Janvier v. 
United States, 793 F.2d 449 (2d Cir. 1986). 
If procedurally correct, then the JRAD is 
absolutely binding upon the Immigration 
Court. However, the recommendation 
must be done either at sentencing or within 
30 days of sentencing to be effective. The 
30-day requirement has been strictly con- 
strued by the immigration authorities and 
the reviewing courts.3! If the court does 
not rule within the 30-day period, the judi- 
cial recommendation is rendered ineffec- 
tive.32 Furthermore, immigration must be 
given timely notice, five days prior to the 
judge’s ruling, to allow I.N.S. the opportu- 
nity to be present to argue against the 
judge’s positive recommendation.33 A 
JRAD should be sought in almost every 
case when a noncitizen receives a convic- 
tion for a crime involving moral turpitude. 
It will eliminate the conviction as a basis 
for exclusion or deportation. One disadvan- 
tage to a JRAD is that it will necessarily 
alert the I.N.S. of the criminal episode. 

A basis for claiming “ineffective assis- 
tance of counsel” may exist when counsel 


fails to request a JRAD. Such a failure can 


‘be held to constitute ineffective assistance 
when the convictions in question could re- 
sult in the defendant’s deportation.+4 How- 
ever, it was held that the failure does not 
constitute. ineffective assistance when the 
conviction would not trigger deportability. 
In situations in which a criminal defense 
attorney does not seek the JRAD, or if the 
criminal defense attorney does not advise 
the applicant convicted after November 6, 
1986, that the conviction could -affect his 
eligibility for temporary residence, there is 
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a possibility that the conviction could be 
vacated. However, an alien must withdraw 
his guilty pleas to the underlying state crimi- 
nal courts. The alien cannot collaterally 
attack the legitimacy of these convictions 
in deportation proceedings.*5 It should be 
noted that in the State of Florida in order 
to prevail on an ineffective assistance of 
counsel in a post conviction motion to va- 
cate, one must assert an affirmative de- 
fense to the charges.*6 

In the federal courts the leading case re- 
garding the ineffective assistance of coun- 
sel is Strickland v. Washington, 466 U.S. 
668 (1984), in which it was held that to sup- 
port an ineffective assistance of counsel 
claim, one must look to whether the coun- 
sel’s conduct undermines the function of 
the adversarial process. The Court estab- 
lished a two-prong test: Counsel’s represen- 
tation fell below an objective standard of 
reasonableness and but for the unprofes- 
sional error the result of the proceedings 
would have been different. 

Some courts have been willing to ac- 
knowledge the severity of such a collateral 
consequence as deportation. In some cases 
efforts have been advanced to provide a ba- 
sis from which to grant relief to these 
jeopardized aliens.37 

The leading case in the 11th Circuit is 
United States v. Campbell, 778 F.2d 764 
(1985), which involves an appeal from the 
Southern District of Florida. The court of 
appeals held that failure to advise an alien 
defendant of the deportation consequences 
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of a guilty plea was not ineffective assis- 
tance of counsel. However, this case stated 
that affirmative misrepresentation may con- 
stitute ineffective assistance but lack of 
knowledge does not. An attorney does not 
have the obligation to advise the defendant 
of all possible consequences of a guilty 
plea, even though those consequences are 
direct to that person’s circumstances in 
life.38 When there is the possibility of af- 
firmative misrepresentation, the court held 
there is not necessarily ineffective assis- 
tance of counsel. The court remanded the 
case for an evidentiary hearing to deter- 
mine if the alien defendant was afforded 
reasonable effective assistance. There the de- 
fendant was making a colorable claim of 
innocence; the immigration consequences 
were very severe; and there was a possible 
misrepresentation by counsel.>? 

In summary, the alien who faces many 
hardships in establishing a new life in the 
United States, and who comes here in 
search of the American dream of freedom, 
commonly becomes trapped in the mire of 
the criminal justice system. An alien may 
find himself in legal trouble upon arrival 
due to a lack of knowledge and a funda- 
mental lack of understanding about the 
American way of life. Sometimes he makes 
costly mistakes in an attempt to survive in 
this new society. By becoming involved in 
criminal activity, he jeopardizes the Ameri- 
can dream. The sad part is that after he 
fulfills the imposed punishment and at- 
tempts to go on to establish himself as a 
self sufficient, law-abiding person, these 
criminal episodes prevent such results. At 
any time later, when the alien seeks to ac- 
quire bona fide U.S. status, he faces a 
rehashing of his earlier criminal problem, 
a denial of the opportunity and benefit of 
citizenship, and finally the ultimate punish- 
ment — deportation. 

In all fairness, the criminal defense at- 
torney has an obligation to protect these 
people from such harsh and severe 
consequences.1) 
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of post conviction relief: Janvier v. U.S., 793 
F.2d 49 (2d Cir. 1986); Scott v. Wainwright, 
698 F.2d 427 (11th Cir. 1983); United States v. 
Briscoe, 432 F.2d 1351 (D.C. Cir. 1970); United 
States v. Russell, 686 (F.2d 35 (D.C. Cir. 1982); 
United States v. Sambro, 454 F.2d 918 (D.C. 
Cir. 1971); Stradler v. Garrison, 611 F.2d 61 
(4th Cir. 1979); and Cuthrell v. Director, 475 
F.2d 1364 (4th Cir. 1973), cert. den., 414 U.S. 
1005 (1973). 

38 Meaton v. U.S., 328 F.2d 379 (Sth Cir. 
1964). 

39 Downs-Morgan v. U.S., 765 F.2d 1534 
(11th Cir. 1985). 


ome may die before they have an 
opportunity to fight the loss of 
their job, denial of medical or den- 
tal care, refusal of insurance 
claims, eviction from housing, or challenge 
biased qualification procedures for govern- 
ment programs. Many will not have the 
chance to fight because they are unable to 
find a lawyer to assist them in securing ba- 
sic civil rights to which they are entitled. 

In many parts of the state, legal assis- 
tance is simply not available to people 
affected by AIDS and AIDS related prob- 
lems. Rather than seek legal redress for a 
wrong, the matter is forgotten since an at- 
torney cannot be found. 

As members of a privileged profession 
we have a responsibility to be leaders in 
our community and a duty to ensure the 
protection of each individual's rights. The 
Individual Rights and Responsibilities 
Committee encourages members of The 
Florida Bar to exert their leadership role 
in the state to provide legal assistance to 
all who need it. Discrimination and preju- 
dice cannot be allowed to determine who 
is entitled to protection under the law. 

The Individual Rights and Responsibili- 
ties Committee has recognized the crucial 
need for legal assistance that exists through- 
out Florida, especially in nonmetropolitan 
areas. The committee is in the process of 
establishing a statewide AIDS legal net- 
work. The committee unanimously ap- 
proved a proposal to create the network at 
its January 14, 1989, meeting in Orlando. 

The committee will conduct training semi- 
nars and anticipates offering CLER credits 
to participants. You can become involved 
now by having your name placed on the 
legal network list and writing the commit- 
tee with any information or suggestions 
you have for the network. The initial re- 
sponse by the legal community has been 
excellent. 

The committee also intends to publish a 
manual dealing with issues of concern to 
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Florida for legal 
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by Jeff G. Peters 


persons affected by AIDS. The manual 
will cover many basic aspects of the law 
in areas such as wills and trusts, powers of 
attorney, conservatorships, and landlord/ 
tenant disputes. More complicated issues 
concerning denial of medical and dental 
care, employment, and insurance problems 
will also be covered. The committee wel- 
comes suggestions for the manual. 


The Epidemic 

The medical epidemic of AIDS has 
claimed more than 30,000 American lives. 
Another epidemic that is raging through- 
out this country is an epidemic of stigma. 
The fears and prejudices of some misin- 
formed people have led to unfair treatment 
of individuals affected by AIDS.! In addi- 
tion to the lesbian and gay community, 
children born with AIDS, hemophiliacs, 
and minorities have suffered. 

According to estimates, 1,500,000 peo- 
ple are currently infected with the HIV 


virus. A total of 82,406 cases of AIDS 
have been reported in the United States as 
of December 26, 1988.2 The estimate for 
the total AIDS cases by 1991 is between 
155,000 to 220,000 cases.3 The estimate of 
persons affected with the HIV virus in Flor- 
ida as of 1987 is between 160,000 to 
200,000. That number is expected to in- 
crease to 475,000 by 1991. Florida ranks 
third in the nation with more than 6,474 
cases of AIDS, which account for 7.8 per- 
cent of the nation’s total. A total of 32,000 
cases of AIDS are expected in Florida by 
1991. In Florida 14 percent of the reported 
cases were transmitted heterosexually.4 

These grim statistics illustrate the magni- 
tude of the problem and the tremendous 
need for competent, legal assistance for per- 
sons affected by AIDS. People affected by 
AIDS include individuals who have been 
diagnosed with AIDS or AIDS related com- 
plex; those who have tested positive for 
HIV antibodies; persons perceived to have 
AIDS/ ARC or the HIV infection; or per- 
sons associated with any of the above 
individuals. 

AIDS is caused by a virus transmitted 
through contact with the blood or semen 
of an infected person. This transmission 
usually occurs through sexual contact with 
an infected person or by introduction of in- 
fected blood or blood products into the 
bloodstream as a result of blood transfu- 
sions, intravenous drug abuse or hemo- 
philia treatment. The virus can also be 
transmitted to an infant through exposure 
from an infected mother. There is no evi- 
dence that the virus is transmitted through 
casual contact.5 
Weep for what little things could make them 
glad.—Robert Frost 

You can have a direct impact on the 
lives of hundreds of people in Florida by 
becoming a part of the AIDS Legal Net- 
work. Lawyers in virtually every legal field 
are needed, for persons affected by AIDS 
must carefully consider health, financial, 
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estate planning, insurance, in addition to 
such issues as powers of attorney, conser- 
vatorships, directives to physicians, and 
wills. 


Wills 

The creation of a will often is a major 
area of concern for a person affected by 
AIDS. A valid will is the only way to guar- 
antee what will happen to property and 
money upon death. As many people are at 
risk of dying of AIDS at such a young age, 
thoughts of a will have not yet entered into 
the picture. Tremendous anxiety can occur 
over who will receive personal property 
and effects. 

Questions arise about will contests and 
whether family members or relatives will 
successfully be able to challenge wishes 
and desires spelled out carefully in a will. 
Some people may need assistance drafting 
a will while others may seek help in review- 
ing and updating a previously drawn up 
will. Often, wills are one of the most emo- 
tional areas for a person with AIDS. 
Caring and thoughtful legal assistance can 
provide comfort at a time when little may 


be available. 


Jeff G. Peters is a senior attorney with 
the Florida Attorney General’s office 
and is associated with the special pro- 
jects section of the office which handles 
complex litigation. He received his 
bachelor’s degree in political science/ 
history from Florida State University in 
1982, and J.D. degree from Nova Uni- 
versity Center for the Study of Law in 
1987. The AIDS Legal Network is co- 
ordinated by Jeff G. Peters and Debo- 
rah Hardin Wagner for the Individual 
Rights and Responsibilities Committee 
of The Florida Bar. 

He writes this column on behalf of 
the Individual Rights and Responsibili- 
ties Committee, Robin S. Hassler, 
chair. 


Access to Medical Services 

Discrimination against persons affected 
by AIDS is a reality despite ample infor- 
mation that exists throughout the nation 
on the manner in which the AIDS virus is 
transmitted. It is in the area of medical serv- 
ices that persons affected by AIDS most 
need help and understanding, yet instead, 
basic services are denied as a result of irra- 
tional and misinformed fear. This fear in 
turn can affect not only the psychological 
well-being of a person affected by AIDS 
but also could lead to pain and discomfort, 
sometimes even death.® 

Most people who are in the health care 
field are responding to the AIDS crisis 
with compassion and dedication. Others 
however, have responded to the AIDS cri- 
sis by discriminating against people 
affected by AIDS. Some people have diffi- 
culty in obtaining basic medical, dental, or 
hospital care. Others find that confiden- 
tiality of medical records is breached by 
health care workers. A wide variety of is- 
sues are emerging as the number of people 
affected by the AIDS virus grows. 


Insurance Issues 

Issues such as confidentiality, manda- 
tory testing, denial or exclusion from 
coverage, refusal to pay hospital or medi- 
cal bills, and many others are emerging in 
the insurance area.’ The tremendous costs 
involved in the treatment of the AIDS vi- 
rus has led many insurance companies to 
seek methods by which to avoid AIDS re- 
lated claims. Many insurance companies 
attempt to exclude persons with HIV infec- 
tion from health, disability and life 
insurance.® 

It is reported that some people have ac- 
cused insurance companies of attempting 
to weed out gay men through guidelines 
that govern underwriting procedures.? 
Some insurance companies have refused to 
pay AIDS related claims through distor- 
tion of the “pre-existing condition” clause 
of insurance contracts. Failure to disclose 
positive testing for HIV antibodies may be 
claimed to be a pre-existing condition, 
while claiming treatment for AIDS related 
symptoms such as the flu, may be consid- 
ered to be knowledge of a pre-existing 
condition.!° 

In an attempt to avoid insuring people 
with HIV infection, some insurers have re- 
sorted to denying coverage to people 
thought to be gay, testing without knowl- 
edge or consent, or even denying coverage 
to people who live in particular zip code 
areas thought to contain high numbers of 
people with the HIV infection.!! 
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This situation confronts those people 
who may be able to afford health and life 
insurance. A larger problem exists for poor 
people affected by AIDS who cannot af- 
ford insurance and have extreme difficulty 
finding even minimally acceptable medical 
care. Qualification for government pro- 
grams is often slow and tedious. Many 
times a person affected by AIDS will die 
before a program becomes available. With 
legal assistance, we can attempt to ensure 
medical treatment will be given to those 
who need it. 


Employment Discrimination 

Experts on the transmission of the 
AIDS virus have all concluded that the 
AIDS virus cannot be transmitted at the 
workplace.!2 Yet, people affected by AIDS 
have faced discrimination at their place of 
employment, finding themselves trans- 
ferred to positions without contact with 
the public, a reduced work schedule, har- 
assment, threats of violence, and actual 
loss of employment.!3 

The Federal Rehabilitation Act prohib- 
its employers from discriminating against 
employees on the basis of handicap or per- 
ception of handicap. The Act imposes an 
affirmative duty upon employers to reason- 
ably accommodate handicapped employ- 
ees. It has been interpreted to include 
transmissible diseases like tuberculosis, 
AIDS, and HIV infection.'4 

Many states have statutes which pro- 
hibit disability-based employment discrimi- 
nation. In those states presented with the 
issue, AIDS has been found to be a physi- 
cal handicap within the protection of the 
law.'5 A number of these statutes also pro- 
hibit discrimination based upon perceived 
disability. A reasonable accommodation of 
the employee is likewise required. 

Litigation surrounding employment dis- 
crimination is one of the fastest growing 
areas involving persons affected by AIDS. 
Issues involving contract law, entitlement 
to benefits, sick leave, workers’ compensa- 
tion laws, the National Labor Relations 
Act, and a variety of state and local laws 
prohibiting discrimination, all factor into 
the rights of persons affected by AIDS in 
the employment setting. 


Housing 

Another growing area in which legal as- 
sistance is required is housing. In some 
parts of the country, landlords have at- 
tempted to evict persons affected by AIDS, 
or have refused to allow rental of an apart- 
ment. People perceived to be gay and, 
therefore, “potential” carriers of the AIDS 
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virus, have suffered similar discrimina- 
tion.'? In some instances landlords have 
attempted to evict gay life partners from 
the apartment shared with a deceased part- 
ner, because the partner’s name does not 
appear on the lease and he is not viewed 
as an immediate family member.!® 

Discrimination in housing is prohibited 
by a variety of state and federal laws. On 
the federal level, the Rehabilitation Act 
and other discrimination laws apply to 
housing.'? Florida provides some protec- 
tion for persons affected by AIDS who 
face housing discrimination. 

The Florida Fair Housing Act prohibits 
discrimination in housing that is based 
upon a handicap. The Florida Commis- 
sion on Human Relations has provided 
administrative remedies in addition to a 
civil cause of action.”° In the case of Shut- 
tleworth v. Broward County, 649 F.Supp. 
35 (1987), the commission found that 
AIDS may be classified as a handicap. 

None of these remedies prevents discrimi- 
nation from being directed against persons 
affected by AIDS or perceived to be af- 
fected. The law is still developing in this 
area. Every person has a right to decent 
housing and should not be prevented from 


obtaining housing or be evicted as a result 
of the virus.?! 


Lend Your Voice Today 

The legal issues surrounding AIDS are 
both simple and complex. Other issues not 
discussed in this article include the rights 
of children affected by AIDS; criminal is- 
sues concerning bail, the right to a fair and 
impartial trial, mental capacity of the ac- 
cused, sentencing, plea bargaining, and 
courtroom appearances; prison issues aris- 
ing over the constitutionality of HIV 
testing and the right to privacy, quality of 
medical care, terms of confinement, re- 
duced jail terms, and probation or parole 
for persons with AIDS or ARC. 

Often the legal needs of persons affected 
by AIDS will arise on an emergency basis 
with legal assistance not being sought until 
the last moment. Prompt legal assistance 
is essential, especially due to the fatal na- 
ture of the virus and the lack of time. 

The committee solicits your expertise, 
compassion, and dedication to justice, and 
asks for your support of the AIDS Legal 
Network. Ignorance and misinformation 
cannot be permitted to serve as an excuse 
for discrimination and violation of basic 
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@ Assistance in the Selection of Computer 
Equipment/Software for Time & Billing 

@ Assistance in the Selection of Word Pro- 
cessing Equipment/Software 

@ Assistance in the Selection of Real 
Estate Closing Software 

@ Implementation of Computers/Word Pro- 
cessing Equipment 

@ Combining Data Processingand Word 
Processing 


407-862-6422 


COMPUTER YET 


Talk to an Independent Law Firm Consultant First 
Too many law firms, large and small alike, have turned to automation 
only to find they made expensive mistakes. Regardless of your size, Our 
management support and consulting staff can help you avoid these costly 
errors and at the same time improve your office productivity. We’re objec- 
tive, non-affiliated with vendors, know what’s available and can optimize a 
computer installation to meet your specific needs. Our services are cost 
effective and include specific recommendations in the following areas: 


Call or write today for a no obligation consultation. You'll be glad you did! 
PROFESSIONAL MANAGEMENT SUPPORT, INC. 
P.O.BOX 915498 
LONGWOOD, FLORIDA 32791 


ABA/net 2766 


BUY A 


Education & Training on any Legal Software 
Conversion from Manual to Automated 
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Trust Account Analysis and Updating 
Recruitment of Personnel 

General Management Services 
Telephone Equipment Selection 
Budgeting 
Substantive Law Software 


800-330-6414 
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civil rights. Involvement in the network 
will enable you to make a difference in an- 
other person’s life, while upholding the 
very foundation of our system of justice. 


The evil that is in the world always comes of 
ignorance, and good intentions may do as 
much harm as malevolence, if they lack under- 
standing. On the whole, men are more good 
than bad; that, however, isn’t the real point, but 
they are more or less ignorant, and it is this we 
call vice or virtue; the most incorrigible vice be- 
ing that of an ignorance that fancies it knows 
everything and therefore claims for itself the 
right to kill. The soul of the murderer is blind; 
and there can be no true goodness nor true love 
‘without the utmost clear-sightedness. 

— Albert Camus, The Plague” 
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Special Supplement, Spring 1988. 
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Taking Liberties 

By Alan M. Dershowitz 
Contemporary Books—$19.95 
Reviewed by Judge Steven G. Shutter 


Alan Dershowitz is a Harvard law pro- 
fessor and practicing attorney. Barely a 
week goes by when he is not seen on televi- 
sion with Ted Koppel, Morton Downey, 
Jr., or Oprah. If there is a topical legal is- 
sue to discuss, who are you going to call?— 
Professor Dershowitz. However, do not let 
his quasi. celebrity status deter you from rec- 


ognizing the great legal mind and insight ~ 


of Alan Dershowitz. Taking ‘Liberties 
is a compilation of 143 of Professor 
Dershowitz’s articles concerning many of 
the contemporary legal issues facing soci- 
ety vital to both layman and lawyer alike. 

His writing style is clear, concise and 
without legal jargon, perhaps because each 
article is 750-1000 words. He is sometimes 
humorous, often cynical and always pas- 
sionately opinionated. Each legal subject 
chosen is not an esoteric point of complex 
obtuse law, but is a relevant current issue 
affecting us. Topics run from the tabloid 
headlines such as “Who Really Killed John 
Beluchi” and “Who Owns Madonna’s 
Image” to those about fundamental individ- 
ual rights such as “Heckling as Free 
Speech” and “The Rights of Embryos.” 

The legal establishment is one of 
Dershowitz’s favorite targets, indicting it 
for being geared to protecting the rights of 
the rich and corporate structure and to mak- 
ing large legal fees. The first. article con- 
cerns the Florida case of Rosemary 
Furman, the legal secretary jailed for 
practicing law without a license because 
she was giving legal forms and instruc- 
tions to people in some legal matters. 
Dershowitz’s point of view can be seen 
from the article’s title, “The Crime of Help- 
ing the Poor.” 

His themes are liberal and anti-establish- 
ment without being extreme or destructive. 


Professor Dershowitz makes. clear his be- - 


lief in the fundamental constitutional free- 
dom and individual protection and his fear 
of the gradual erosion of these rights in to- 
day’s atmosphere. This book is his attempt 
to explain the legal process with an eye 
toward increasing our awareness of the im- 
portant and, in his view, sometimes 
dangerous trends. 


BOOKS 


The book is eminently readable in both 
style and content. It opens our minds to 
our judicial process from the perspective of 
a uniquely qualified participant. You may 
agree or disagree with his viewpoints but 
you will never be indifferent to the issues 
Professor Dershowitz raises. 


Donative Transfers Restatement 

The American Law Institute announces 
the publication of the third volume of Re- 
statement of the Law of Property, Second 
(Donative Transfers). 

Volume 3, with Professor A. James 
Casner of Harvard Law School continuing 
to serve as reporter for the project; sets 
forth rules of construction for determining 
a donor’s intention with respect to the iden- 
tities and respective shares of donees de- 
scribed in the dispositive instrument as 
members of a class rather than individu- 
ally. The new volume supersedes the mate- 
rial on class gifts contained in Chapters 22 
and 23 of the original Restatement of Prop- 
erty, published in 1940, and reflects the 
changes in law, public policy, and social 
mores that have..occurred in the interven- 
ing decades. Included are new presump- 
tions with respect to children born out of 
wedlock, children produced by means 
other than sexual intercourse, and adopted 
children, and a different approach toward 
determining the shares of class gifts to “is- 
sue” or “descendants.” 

Volume 3 of Donative Transfers draws 
extensively upon legislative as well as judi- 
cial developments as bases for rules of 
decisional law. Also noteworthy are the 
elaboration of rationale in the Comments, 
which explore the relevant competing con- 
siderations and alternative resolutions to a 
far greater extent than did the first Restate- 
ment, and the comprehensive Statutory 


and Reporter’s Notes, which develop fully 


the legislative, judicial, and scholarly back- 
ground for the positions taken in the black 
letter and Comments. 

To order write to The American Law In- 
stitute, 4025 Chestnut Street, Philadelphia, 


PA 19104, or call (215) 243-1611. 


International Law of Piracy 

The U.S. Naval War College has re- 
leased a volume of maritime laws pertain- 
ing to piracy. The Law of Piracy is an 
account of the international legal frame- 


work pertaining to attacks on and robbery 
of ships and sailing vessels on the high seas. 

The 444-page clothbound book, The 
Law of Piracy, stock number 008-047- 
00392-7, is available for $22. Send prepay- 
ment to Dept. 36-CP, Superintendent of 
Documents, Washington, D.C. 20402- 
9325; or to order with VISA or Master- 
Card call (202) 783-3238. 


West’s Bankruptcy Digest 

West Publishing Company presents the 
initial volume of West’s Bankrupty Digest. 
Designed to aid the bankruptcy law practi- 
tioner, this approximately 25-volume 
compilation serves as a complete and up-to- 
date index for bankruptcy cases and will 
replace West’s noncumulative digest pam- 
phlet service. 

The new digest includes all bankruptcy 
law classified to the topic Bankruptcy in- 
the American Digest System®. The re- 
ported decisions of the U.S. bankruptcy 
courts are indexed, in addition to those of 
the U.S. district courts, U.S. Court of 
Appeals, and the U.S. Supreme Court. 
Bankruptcy law in state court decisions is 
also included. 

Following the publication of the ‘initial 
volume, two or three volumes of West’s 
Bankruptcy Digest will be available 
monthly until the approximately 25- 
volume permanent edition is complete. In 
the interim, the noncumulative Bankruptcy 
Digest pamphlets will be continued. 

For more information on West’s Bank- 
ruptcy Digest call 1-800-328-9352. 


Estate Planning 

The American Law Institute-American 
Bar Association Committee on Continuing 
Professional Education has published an up- 
dated edition of Lifetime and Testamen- 
tary Estate Planning. 

The tenth edition of Lifetime and Testa- 
mentary Estate Planning, by the late 
Harrison Tweed and William Parsons, ad- 
dresses estate planning problems faced in 
daily practice and provides forms that il- 
lustrate proper final estate plans, clause by 
clause. Parsons’ new edition examines all 
relevant factors—tax and nontax—in- 
volved in planning inter vivos and testamen- 
tary disposition of clients’ estates. 

Presenting a concise discussion of the sub- 
ject matter along with forms, this book is 
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both a self-teaching aid and useful practice 
tool for the general practitioner as well as 
the lawyer experienced in estate planning 
matters. 

To order write ALI-ABA, 4025 Chestnut. 
Street, Philadelphia, PA 19104. 


Liability of Public Officials 

The only concise guide to the liability 
status of public officials and governments 
under 42 United States Code §1983 has 
been extensively revised and updated. 


The new fourth edition of Personal Li- 
ability of Public Officials under Federal 
Law is available from the University of 
Georgia’s Carl Vinson Institute of Govern- 
ment. 

The federal statute under discussion in 
Personal Liability creates a cause of action 
against any person who, under color of 
state statute, ordinance, or resolution, cus- 
tom or usage, deprives another of constitu- 
tional or statutory rights. Although section 
1983 was enacted in 1871, the recent trend 
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in suits against public officials and govern- 
ments has increased the need to be in- 
formed about this far-reaching statute. 

The new fourth edition contains the 
most extensive revision of the text since the 
book was first published. In addition, the 
legal references have been thoroughly up- 
dated. 

The publication was written to be clearly 
understandable to the government official. 
However, the detailed footnotes and cita- 
tions make Personal Liability a substantial 
reference for attorneys. 

Personal Liability of Public Officials un- 
der Federal Law was written by Paul T. 
Hardy and J. Devereux Weeks, attorneys 
with the Vinson Institute and authors of 
the previous editions. 

Copies of Personal Liability of Public Of- 
ficials under Federal Law, 32 pages, 
softbound, are available for $5.95 from the 
Publications Program, Carl Vinson Insti- 
tute of Government, University of 
Georgia, Terrell Hall, Athens, GA 30602. 


Proxy Rules of Securities 

The 1989 edition of the Annual Report 
and Proxy Rules of the Securities and 
Exchange Commission incorporates all re- 
cent revisions through December 31, 1988. 
It has Regulation S-K information inte- 
grated into the regulations in the appropri- 
ate places to make SEC compliance easier. 

The book is published by the Financial 
Publications Division of Packard Press. 
The new edition was edited by Dawn P. 
Kohut, of Saul, Ewing, Remick & Saul in 
Philadelphia. 

The book contains information on many 
SEC Exchange Act filing forms, including 
8-K, 10-K, 10-Q, and 11-K forms, plus 
proxy statement regulations and require- 
ments. 

The 1989 edition also includes an expla- 
nation of the SEC’s Electronic Data Gath- 
ering, Analysis and Retrieval pilot system, 
known as EDGAR, written by Steven M. 
Felsenstein, of Stradley, Ronon, Stevens & 
Young in Philadelphia. 

For more information contact the Finan- 
cial Publications Division at 1-800-722- 
2447, or 1-800-722-7800 in Pennsylvania. 


Appellate Practice and 
Crowded Dockets 

The struggle of the nation’s appeals 
courts to cope with overloaded dockets is 
one of the critical issues explored in Appel- 
late Practice in the United States, Second 
Edition, written by Robert L. Stern and 
just published by BNA Books. 


The new volume’s groundbreaking chap- 
ter on “The Appellate Explosion” discusses 
the various judicial and legislative re- 
sponses to burgeoning caseloads in the 
U.S. as well as in Japan, France, West 
Germany, and other countries. 

Appellate Practice painstakingly details 
what every lawyer must know before, dur- 
ing, and after proceeding with an appeal 
in the 50 states, the District of Columbia, 
the federal circuits, and the U.S. Supreme 
Court. Expert instructions on brief-writing 
and oral argument and careful evaluations 
of the latest issues, rules, and trends help 
both veteran and novice practitioners and 
law students. 

Robert L. Stern, former acting U.S. 
Solicitor General and co-author of all six 
editions of Supreme Court Practice, is a 
partner in the Chicago law firm of Mayer, 
Brown & Platt, with neariy 50 years of ex- 
perience as an appellate advocate. 

To order contact BNA Books Distribu- 
tion Center, 300 Raritan Center Parkway, 
P.O. Box 7816, Edison, NJ 08818-7816 or 
call 201-225-1900. 


Understanding IRS 
Communications 

To assist anyone involved in tax re- 
search, planning, or giving tax advice, tax 
and business law publisher Commerce 
Clearing House has announced issuance of 
Understanding IRS Communications, a 
120-page “plain language” book providing 
a working description of key Internal Reve- 
nue Service regulatory documents. 

Among the documents discussed are fi- 
nal regulations, temporary regulations, pro- 
posed regulations, revenue rulings, private 
letter rulings, technical advice memoranda, 
acquiescences, and advice on decisions. 
Also discussed are the documents’ legal ef- 
fects and their importance for research and 
planning. An appendix illustrating the key 
documents discussed is also provided. 

Copies may be purchased at $7 each 
from CCH’s Cash Item Department at 
4025 W. Peterson Ave., Chicago, IL 
60646, or by phone at 1-800-248-3248. 


Have You Read A Good Book? 

Members of the Bar are encouraged to 
submit brief book reviews (approximately 
500 words) for publication. They should be 
related to law but may be practical, eso- 
teric, entertaining or even fiction. Reviews 
should include the number of pages, the 
publisher, cost if known, and publisher’s 
address. Send them to Editor, The Florida 
Bar Journal, 650 Apalachee Parkway, Tal- 
lahassee, FL 32399-2300. 


Is the information on this page useful to you? 


It is delivered to you in part through the interest and good- 
will of those who advertise their services and products in this 
issue. 

Besides the value of this article and others in this issue, the 
advertisers offer you products and services to help you prac- 
tice law more efficiently and productively. 


Return the favor: Read their advertising messages and call 
upon them first when you need what they have to offer. 
And let them know you read their message in the Journal. 
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TRIAL LAWYERS FORUM 


ile certain ethical dilemmas 
are unlikely to arise in ap- 
peals, the advent of an ap- 
peal in litigation prompts 
numerous ethical considerations.! This ar- 
ticle examines some issues arising in appel- 
late practice that may give rise to ethical 
concerns as well as concerns for an attor- 
ney’s civil (malpractice) liability. 

Every time.a case moves to the appellate 

“venue, it requires a consideration of attor- 
ney competence. Florida Bar Rule of 
Professional Conduct 4-1.1. requires that 
an attorney provide competent representa- 
tion. Each trial attorney must consider 
whether he can provide his client with the 
requisite knowledge and skills to represent 
him in the appeal. The attorney must con- 
sider his own general experience, and the 
specialized nature-of appellate practice.” 

Counsel need to evaluate whether an ap- 
peal should be taken at all. An attorney is 
precluded from taking a frivolous appeal 
under Rule 4-3.1.3 Appellate counsel have 
been sanctioned for presenting appeals 
based largely on frivolous grounds.* 

Advising a client to take an appeal 
which is frivolous could also subject the at- 
torney to malpractice liability, at least to 
the extent that the attorney collected a fee 
from the client for the appeal, or the client 
incurred additional costs. 

Rule 4-3.2 requires an attorney to make 
reasonable efforts to expedite litigation con- 
sistent with the interests of the client. Thus, 
it would be improper to pursue an appeal 
purely for the act of delaying the resolu- 
tion of the litigation.‘ 


Appellate counsel must also evaluate con- - 


flicts of interest between clients. Directly 
adverse representations will normally have 
been evaluated and handled prior to an ap- 
peal, and are governed by Rule 4-1.7(a).® 
A Florida Bar ethics opinion has opined 
that the attorney for one co-defendant who 
pays the judgment and takes an assign- 
ment from the plaintiff may appear for the 


Appellate Ethics 


Every time a case 
moves to appellate 
venue, it can give 
rise to ethical 
problems and 
malpractice lability 


by Raymond T. Elligett, Jr. 


two steps set out thereunder if he is to 
proceed, namely determining that the 
representations will not be adversely af- 
fected and obtaining each client’s consent 
after consultation.’ 

During the appeal, the appellate attor- 
ney encounters numerous ethical obliga- 
tions. Foremost is the attorney’s obligation 
of candor toward the tribunal and the re- 
quirement of disclosing legal authority in 
the controlling jurisdiction known to be di- 
rectly adverse to the client which is not dis- 
closed by opposing counsel.? 

For example, in McVicar v. Standard In- 
sulations, Inc., 824 F.2d 920 (11th Cir. 
1987), the defendants obtained a summary 


. judgment on the basis of a recent Missis- 


sippi Supreme Court decision. While the 
case was on appeal in the federal court sys- 
tem, the Mississippi Supreme Court’s com- 
position changed and a new opinion was 
issued. However, the appellant overlooked 
the revised decision favorable to him and 


_ briefed the case as if the earlier withdrawn 


plaintiff in the appeal brought by the other 
co-defendant.” 

Indirect conflicts, or conflicts in the re- 
spective positions of clients require a 
careful analysis. Rule 4-1.7(b) addresses 
situations in which the lawyer’s exercise of 
independent professional judgment may be 
materially limited by the lawyer’s responsi- 
bilities to another client. 

The apocryphal situation is the lawyer 
who argues successive cases to the appel- 
late court on behalf of different clients 
presenting the opposite sides of the same 
legal argument. When asked: how he can 
expect to win both cases, the appellate ad- 


-vocate responds that he does not, but that 


he does not see how he can lose both 
either. 

Prior to advancing differing appellate 
positions, the attorney needs to make an 
initial determination as to whether such dif- 
fering positions fall within the scope of 
Rule 4-1.7(b). If so, he must take the 
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‘decision was still controlling. The appellee 
‘cited the revised adverse opinion, which ul- 


timately led to the reversal of the summary 
judgment. 

In another case, Culpepper v. Britt, 434 
So.2d 31 (Fla. 2d DCA 1983), rev. den., 
444 So.2d 416 (Fla. 1984), the appellee de- 
termined that the appellant had probably 
not filed her appeal timely in light of the 
rules regarding rendition. The appellee 
raised this issue in the answer brief and 
cited an adverse decision from another dis- 
trict court of appeal that was facially 
distinguishable since it had addressed a for- 
mer appellate rule. The appellee was the in- 
itial party to cite this case, even though it 
was not binding authority since it was 
from a different district court of appeal. 
The appellate court dismissed the appeal 
sua sponte. 

Candor to the court goes beyond merely 
citing controlling precedent. It includes 


fairly portraying the record and the legal 


authorities cited. Florida appellate courts 
have struck briefs and imposed sanctions 
for failing to make appropriate references 
to pages of the record or transcript on 
which statements of fact are allegedly 
based.!0 

In construing and evaluating decisions 
and their rationale, counsel have a duty 
not to lift words out of context.!! The duty 
of candor to the court is not only ethically 
required, but makes good common sense. 
The appellate lawyer’s credibility with the 
appellate court is crucial. A loss of credi- 
bility could only harm the client’s case. 

Counsel’s duty of candor to the court ap- 
plies equally to the oral argument. Counsel 
needs to be thoroughly familiar with the 
record. He also needs to be candid in re- 
sponse to the court’s questions. 

In one oral argument, the appellant’s 
counsel argued that the judgment against 
his client was erroneous in light of his cli- 
ent’s testimony that “I applied the brakes, 
but the brakes failed.” Pursuant to ques- 
tioning by one member of the panel, it 
became apparent that the full statement 
was “I applied the brakes, but the brakes 
failed to stop the car before the impact.” 
Again, a lack of candor can only lead to a 
lack of credibility and harm the client’s 
cause. 

Counsel should endeavor to be courte- 
ous and cooperative with opposing coun- 
sel.'2 Attorneys have been disciplined for 
filing appellate papers impugning opposing 
counsel’s integrity.!3 One federal appellate 
court sanctioned counsel for falsely stating 
that the appellate court’s prior opinion rep- 
resented a particular position.'4 Of course, 
attempted ex parte communications with 
the members of the court are prohibited. !5 

Lawyers are specifically precluded from 
making false statements concerning the 
qualifications or integrity of a judge.!® 
Courts have stricken pleadings filed with 
them for using contemptuous or impudent 
language. 

One appellate court struck a petition for 
rehearing that contained the statement that 
the appellate court “has either ignored the 
law or is not interested in determining the 
law.”!7 One member of the panel would 
have required the attorney to appear be- 
fore the court to show cause why he should 
not be held in contempt. He further ob- 
served that such a sentiment came within 
the colloquialism, “You can think it, but 
you'd better not say it.”!8 

An extreme example of what an appel- 
late attorney should avoid is reflected in 
the recent opinion of Moose v. State, 519 
So.2d 61 (Fla. 2d DCA 1988). The appel- 


lant’s appellate counsel in that case failed 
to file a brief after receiving an extension. 
After an appellate court order, he failed to 
show cause in writing why sanctions 
should not be imposed for failing to file the 
brief. Finally, he was ordered to appear per- 
sonally before the court and again show 
cause why sanctions should not be 
imposed. 

Upon appearing before the court, appel- 
late counsel exhibited what Judge 
Schwartz might likely characterize as “ex- 
treme chutzpah,”!9 and explained that he 
had deliberately disobeyed the prior con- 


duty of 
candor applies 
equally to the 


oral argument 


tempt order in anticipation that he would 
be summoned to appear before the court. 
He then explained that he could more 
effectively present the matter in person 
than he could in writing. The appellate 


court was clearly not amused and imposed 
sanctions.” 

Appellate counsel normally would not an- 
ticipate encountering the prohibition 
against direct contact with a party repre- 
sented by counsel.2! However, a recent 
inquiry resulted in an ethics opinion con- 
firming that appellate counsel should not 
do this, even after the appeal has con- 
cluded. 

The inquiring attorney represented an ap- 
pellee in an appeal. The appellant had re- 
quested oral argument, but the appellant’s 
attorney failed to appear. The inquirer was 
considering filing a complaint with The 
Florida Bar regarding the appellant’s attor- 
ney and inquired if he could contact the 
appellant directly to determine whether he 
had authorized his attorney not to appear 
at oral argument, and whether the appel- 
lant’s attorney billed his client for the 
argument. 

The ethics opinion directed the attorney 
not to contact the opposing client, but if 
he felt it necessary, to direct his inquiry to 
the lawyer. It also referred the inquirer to 
R.P.C. 4-8.3(a), directing a lawyer with 
knowledge that another lawyer has vio- 
lated the Rules of Professional Conduct 
that raises a substantial question as to that 
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lawyer’s honesty, trustworthiness or fitness 
as a lawyer, to inform the appropriate pro- 
fessional authority.”2 

Appellate counsel have numerous ethical 
obligations. “Sharp” practices can become 
ethical problems. The manner in which ap- 
pellate counsel prepares the appeal, or 
does not properly prepare it, can give rise 
to ethical problems and malpractice liabil- 
ity. Following the Rules of Professional 
Conduct not only avoids these problems, 
but maximizes the opportunity for a favor- 
able consideration of the client’s case by 
the appellate court. 0 


'For example, due to the absence of evi- 
dence taking on appeal, and the more minimal 
attorney-client contact in the appeal process, 
one would not normally expect appellate coun- 
sel to encounter the questions of how to deal 
with a client who intends to perjure himself or 
whether the attorney may be romantically in- 
volved with the client during the representation. 
See Ore. Op. 475 at ABA/BNA Lawyers’ 
Manuat ON ProressionaL Conbuct, Ethics Opin- 
ions, 1980-1985, p. 801:7109 (1986) (no affair 
allowed), Calif. Op. 1987-92, at ABA/BNA 
Lawyers’ MANUAL ON PROFESSIONAL CONDUCT, 
Manual, p. 901:1603 (1988) (affair allowed if 


conditions met, including maintaining lawyer’s 
independent professional judgment); Alaska 
Op. 88-1, at Jd. p. 901:1303 (allowed under 
conditions). 

2 See comment to R.P.C. 4-1.1; THE APPEL- 
LATE PRACTICE JOURNAL, Vol. VI, p.2 (Fall 1988). 

3 See also Smith v. State, 192 So.2d 346, 
351 (Fla. 2d D.C.A. 1966), stating that ethics 
require an attorney to abstain from taking an 
appeal when there are no meritorious grounds 
to support it. 

4 See Hill v. Norfolk and Western Railway 
Company, 814 F.2d 1192 (7th Cir. 1987). 

5 See THE APPELLATE PRACTICE JOURNAL, 
vol. VI p. 1 (Fall 1988). 

6 Regarding an attorney representing a 
party on an appeal against a former client when 
the prior matters are concluded, see, e.g., Ala. 
Ethics Op.82-647, ABA/BNA Lawyers’ 
MANUAL ON PROFESSIONAL ConbuctT, Ethics 
Opinions 1980-1985, p.801:1037 (1986). Discuss- 
ing the ability of a lawyer witness to subse- 
quently appear as appellate counsel, see ABA 
Informal Op.83-1503, ABA/BNA Lawyers’ 
MANUAL ON PROFESSIONAL ConbuctT, Ethics 
Opinions 1980-1985, p.801:352 (1986). 

7 Fla. Bar Prof. Ethics Op. 66-7 (1966). 

8 For additional discussion and examples, 
see HazarD & Hopes, THe LAw OF LawyERING, 
vol. 1, p. 140.1 and illustrative cases D and E 
at pp. 147-150 (1988). 

9R.P.C. 4-3.3; Piambino v. Bailey, 757 
F.2d 1112, 1131 (11th Cir. 1985), cert. denied, 
476 U.S. 1169; Green, Ethics in Legal Writing, 
35 Feb. BAR News & JourNaAL 402 (Nov. 1988). 
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10 FLa.R.App.P. 9.210(b)(3), requires such ref- 
erences. For examples of cases striking or sanc- 
tioning for failure to include, see Dowell v. 
Sunmark Industries, 521 So.2d 377 (Fla. 2d 
D.C.A. 1988); Island Harbor Beach Club, Ltd. 
v. Department of Natural Resources, 471 So.2d 
1380 (Fla. Ist D.C.A. 1985). 

'! Coleman v. State, 215 So.2d 96, 99 (Fla. 
4th D.C.A. 1968). 

12 See Sanchez v. Sanchez, 435 So.2d 347, 
349 (Fla. 3d D.C.A. 1983). For a recent discipli- 
nary action, see The Florida Bar v. Anderson, 
— So.2d __. 14 F.L.W. 79 (Fla. 1989) 

3 Green, supra at p. 402. See also, Colum- 
bus Bar Association v. Riebel, 69 Ohio St.2d 
290, 432 N.E.2d 165 (1982), in which an attor- 
ney was disciplined for, among other things, 
writing and rubber-stamping obscenities on cor- 
respondence to opposing counsel. 

14 Mays v. Chicago Sun Times, 865 F.2d 134, 
140 (7th Cir. 1989). 

15 See R.P.C. 4-3., 5(b); In re Dekle, 308 
So.2d 5 (Fla. 1975). 

16R.P.C. 4-8.2(a). 

'7 Vandenberghe v. Poole, 163 So.2d 51 
(Fla. 2d D.C.A. 1964). 

'8 163 So.2d at 52. Referring to a court as a 
“kangaroo court” would also be inappropriate. 
See Skolnick v. Hallett, 350 F.2d 861 (7th Cir. 
1965). 

19 See Mims v. Mims, 305 So.2d 787, 789 
(Fla. 4th D.C.A. 1974). 

20 519 So.2d at 63. 

21 R.P.C. 4-4.2 

22 Fla. Bar Prof. Ethics Op. 88-4 (1988). 
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TAX LAW NOTES 


Economic Risk of Loss Under 


the New Partnership 


ne major advantage of the part- 
nership form of business is that 
a partner’s share of the liabili- 
ties of the partnership is re- 
flected in the adjusted basis of the partner’s 
interest in the partnership.'! Section 752(a) 
of the Internal Revenue Code of 1986, as 
amended,” provides that any increase in a 
partner’s share of the liabilities of a part- 
nership, or any increase in a partner’s 
individual liabilities by reason of the as- 
sumption by such partner of partnership 
liabilities, shall be considered as a contri- 
bution of money by such partner to the 
partnership. Under §§705(a) and 722, a 
partner’s basis in the partnership is in- 
creased by a contribution of money to the 
partnership. Similarly, a partner’s basis in 
the partnership is decreased, but not below 
zero, by any decrease in the partner’s share 
of the liabilities of the partnership, or any 
decrease in a partner’s individual liabilities 
by reason of the assumption by the part- 
nership of such individual liabilities. 

A partner’s basis in his partnership inter- 
est (“outside basis”) is important because 
outside basis is used to compute a partner’s 
gain or loss with respect to partnership dis- 
tributions,’ and gain or loss on the sale or 
exchange of the partner’s interest in the 
partnership.> Equally important, outside 
basis operates as a ceiling on a partner’s 
ability to deduct his distributive share of a 
partnership’s tax losses.® 

Although investment in classic tax shel- 
ters’? has been severely curtailed by the 
recently enacted passive activity loss rules 
of §469 and, to a lesser extent, the at risk 
rules of §465, investors are continuing to 
participate as partners in partnerships that 
are sound economic deals. The §752 liabil- 
ity rules are important to investors in these 
partnerships for the reasons set forth in the 
preceding paragraph. In addition, the 
impact of the §752 liability rules on a part- 
ner’s outside basis is of continuing impor- 
tance, notwithstanding §§465 and 469, 


Section 752 Regulations 


Although 
investment in classic 
tax shelters has been 
curtailed by recently 

enacted rules, 
investors continue to 


participate as 
partners in 


economically sound 
partnerships 


by Stuart R. Cohen and 
Carla A. Green 


because these tax shelter limiting provi- 
sions are not applicable to certain corpo- 
rate taxpayers.® 

On December 30, 1988, the Treasury 
Department issued new temporary regula- 
tions §§1.752-OT-4T,? and revoked former 
Treas. Reg. §1.752-1.!° The impetus for the 
new temporary regulations was §79 of the 
Tax Reform Act of 1984 (hereinafter cited 
as “TRA-84”).!! In §79 of TRA-84, Con- 
gress specifically provided that the decision 
in Raphan v. United States,'2 was not to be 
followed in applying §752 and the regulat- 
tions thereunder. In addition, Congress 
directed the Treasury to revise and update 
its regulations under §752 to take account 
of current commercial practices and ar- 
rangements, including assumptions, guar- 
antees, and indemnities.!3 

In Raphan, a case which was subse- 
quently reversed in pertinent part by the 
Federal Circuit, the United States Claims 
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Court had held that a guarantee by a gen- 
eral partner of an otherwise nonrecourse 
debt of the partnership did not require the 
partner to be treated as personally liable 
for the debt. Consequently, the liability 
continued to be treated as a nonrecourse 
liability and all partners, including the lim- 
ited partners, were permitted to share in 
the liability for basis purposes in accor- 
dance with their ratios for sharing partner- 
ship profits. The Service had taken a 
contrary position in Rev. Rul. 83-151.!4 

The legislative history to §79 of TRA-84 
provided that revisions to the §752 regula- 
tions should be based on the manner in 
which the partners, and persons related to 
the partners, share the economic risk of 
loss with respect to partnership debt (other 
than bona fide nonrecourse debt). The leg- 
islative history further indicated that 
Congress was concerned with the lack of 
definition as to when an assumption takes 
place under §752; that limited partner’ 
guarantees should not result in a basis shift 
away from the limited partner; and that 
the general rule under the former regula- 
tions allowing nonrecourse liabilities to be 
included in the basis of the limited 
partners’ interests should not be altered, 
except to provide more certainty in the 
manner in which the partners’ shares are 
determined.!5 

In accordance with the legislative history 
of TRA-84, the newly adopted temporary 
regulations employ an economic risk of 
loss analysis first to categorize a part- 
nership liability as either recourse or non- 
recourse, or part recourse and part nonre- 
course, and then to determine the partners’ 
respective shares of any liability, or part 
thereof, which is determined to be re- 
course.'6 The new temporary regulations 
also provide revised rules for determining 
the partners’ respective shares of any liabil- 
ity, or part thereof, for which no partner 
bears the economic risk of loss and which 
is, consequently, nonrecourse.!7 


| 
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Before the economic risk of loss concept 
is employed to determine whether a liabil- 
ity is recourse or nonrecourse, it must first 
be determined whether an obligation con- 
stitutes a liability within the meaning of 
§752. Under Temp. Reg. §1.752IT(g), an 
obligation is a “liability” of the obligor for 
purposes of §752 and the regulations there- 
under to the extent, but only to the extent, 
that incurring or holding such obligation 
gives rise to: (1) the creation of, or an in- 
crease in, the basis of any property owned 
by the obligor (including cash attributable 
to borrowings); (2) a deduction that is 
taken into account in computing the tax- 
able income of the obligor; or (3) an 
expenditure that is not deductible in com- 
puting the obligor’s taxable income and is 
not properly chargeable to capital. 

In an example illustrating this rule, the 
temporary regulations conclude that ac- 
crued interest and accounts payable of a 
cash basis general partnership do not con- 
stitute liabilities for purposes of §752 and 
the regulations thereunder because those 
expenses are not deductible until paid, 
have not created or increased the basis of 
any partnership property, and have not 
given rise to a nondeductible expenditure 
of the partnership that is not properly 
chargeable to capital.!* 

Once it has been determined that an ob- 
ligation is a liability for §752 purposes, the 
next step is to determine whether the liabil- 
ity constitutes a recourse liability. A 
partnership liability is a recourse liability 
of the partnership to the extent, but only 
to the extent, that one or more partners 
bear the economic risk of loss for such 


liability.!9 A partner’s share of any liability 
that is determined to be a recourse liability 
equals the portion, if any, of the economic 
risk of loss for such liability that is borne 
by such partner. 

Under the approach taken by the new 
temporary regulations, a partner bears the 
economic risk of loss for a partnership li- 
ability to the extent that the partner, or 


Unless an 
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persons related to the partner, would bear 
the economic burden of discharging the 
obligation represented by that liability if 
the partnership were unable to do so. In 
making this determination, all of the ar- 
rangements among the partners, persons 
related to the partners, and the partnership 
are taken into account. 


The new temporary regulations provide 


that a partner generally bears the economic 
risk of loss for a partnership liability to the 
extent that the partner, or a person related 
to the partner,?! would be obligated to 
make a payment to the creditor or a con- 
tribution to the partnership with respect 
to the partnership liability if the partner- 
ship were constructively to liquidate at that 
time.?? In determining the extent of a 
partner’s obligation to make a payment 
or contribution, his obligation is reduced 
by any reimbursement for such pay- 
ment or contribution that he would be en- 
titled to receive from another partner, a 
person related to another partner, or the 
partnership. 

The new temporary regulations assume, 
for these purposes, that any partner, per- 
son related to a partner, or partnership 
that would be obligated to make a pay- 
ment or contribution if the partnership 
constructively liquidated actually dis- 
charges such obligation at the time of the 
constructive liquidation.23 The new tempo- 
rary regulations also introduce a time 
value of money concept with respect to the 
recognition of an obligation for these pur- 
poses.24 In general, unless an obligation 
must be satisfied shortly after liquidation, 
or unless it bears adequate interest, it must 
be discounted.? 

For purposes of the foregoing rules, if a 
partnership is deemed to liquidate con- 
structively, then the following events are 
deemed to occur: 

1. All of the partnership’s assets, 
including money, but excepting contrib- 
uted assets that are specifically used to se- 
cure the payment of a partnership liability, 
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become worthless; 

2. All of the partnership’s liabilities be- 
come due and payable in full; 

3. The partnership disposes of all of its 
assets in a fully taxable transaction for no 
consideration other than relief from liabili- 
ties, except for assets that specifically 
secure a liability, in which case they are 
surrendered to satisfy the liability if a fully 
taxable exchange; and 

4. The partnership allocates its items of 
income, gain, loss, deduction, and credits 
for the year among the partners, and liqui- 
dates the partners’ interests in the partner- 
ship.?6 

The new temporary regulations also con- 
tain another general rule concerning eco- 
nomic risk of loss. They provide that a 
partner will also generally be considered 
to bear the economic risk of loss for a 
liability if the liability is otherwise nonre- 
course and the partner is the creditor, un- 
less the partner’s interest, including the 
interests of persons related to the partner, 
in each item of partnership income, gain, 
loss, deduction, or credit is 10 percent or 
less, and the loan constitutes qualified non- 
recourse financing within the meaning of 
§465(b)(6).?” 

In determining who bears the economic 
risk of loss for a partnership liability, cer- 
tain special rules apply. First, a partner’s 
obligation to restore a deficit balance in his 
capital account is treated as an obligation 
to make a contribution to the partner- 
ship.28 Second, a partner who does not 
have a direct obligation to make a pay- 
ment to a creditor or a contribution to the 
partnership may nevertheless be considered 
to bear the economic risk of loss for the 
liability if the partner undertakes other ob- 
ligations that are tantamount to guaran- 
teeing the obligation.2? Third, a partner 
who directly or indirectly guarantees the 
payment of interest on an otherwise 
nonrecourse liability will, in certain cir- 
cumstances, be considered to bear the eco- 
nomic risk of loss for the liability.5° Lastly, 
a partner who contributes or otherwise 
provides property that is used solely as se- 
curity for a partnership liability is treated 
as bearing the economic risk of loss for the 
liability, to the extent of the value of such 
property.>! 

Under the new regulations, if no partner 
bears the economic risk of loss for a part- 
nership liability, the liability is considered 
a nonrecourse liability, and the partners 
generally share in the liability in accor- 
dance with their interests in partnership 
profits, as under the prior regulations. 
However, the new regulations require that 


nonrecourse liabilities of a partnership first 
be allocated among partners to reflect their 
shares of (1) partnership minimum gain*2 
and (2) any taxable gain that would be 
allocated to them under §704(c) (or in the 
same manner as under §704(c), in the case 
of a revaluation of partnership property) 
if the partnership disposed, in a taxable 
transaction, of all partnership property 
subject to one or more nonrecourse lia- 
bilities of the partnership in full satisfac- 
tion of such liabilities and for no other 
consideration.*3 

Thereafter, the remainder of the partner- 
ship nonrecourse liabilities (“excess nonre- 
course liabilities”) is allocated among the 
partners in proportion to the partners’ in- 
terests in partnership profits. For this pur- 
pose, the partnership agreement may 
specify the partners’ interests in partner- 
ship profits as long as the interests 
specified are reasonably consistent with 
allocations having substantial economic ef- 
fect of some significant item of partnership 
income or gain.54 

This article has focused on the eco- 
nomic risk of loss concept that is central 
to the classification and allocation of 


LOANS UNDER $1.5 MILLION 


Fixed Rates: 7, 10, 15 or 20 year terms with 15 or 30 
year amortization. 

Properties: Office Bldgs. Shopping Centers 
Office Warehouses Light Industrial 
Office Condos Nursing Homes 

Bankers: We will provide Forward Commitments, up 


to one year in advance, for permanent 
loans to cover your construction loans. 
We'll enter Buy-Sell Agreements, too! 


UNITED COMPANIES LIFE INSURANCE COMPANY 
UNITED COMPANIES MORTGAGE OF FLORIDA, INC. 


Tim Denham Mary Beckham Andy Kelleher 
9432 Baymeadows Rd., #270 315 E. Robinson St., #270 1617 U.S. 19 South, Suite 275 
Jacksonville, FL 32256 Orlando, FL 32801 Clearwater, FL 34624 
(904) 739-5891 (407) 422-8969 (800) 226-2223 


United Companies is a $1 Billion corp. listed on NASDAQ. 


THE FLORIDA BAR JOURNAL/MAY 1989 51 


liabilities for partnership basis purposes 
under the new regulations. A working 
knowledge of this concept will provide a 
solid foundation for understanding and ap- 
plying the new rules governing the treat- 
ment of partnership liabilities.0 


' Arguably, this advantage is not available 
to shareholders of “S” corporations who guar- 
antee the debt of the corporation. Estate of 
Leavitt v. Comm’r, 90 T.C. 206 (1988); contra, 
Selfe v. United States, 778 F.2d 769 (11th Cir. 
1985). 

2 Unless otherwise indicated, all statutory 
references are to the Internal Revenue Code 
of 1986, as amended. 

3 LR.C. §§752(b), 705(a)(2) and 733(1). 

41.R.C. 731(a). Under this section, gain 
from monetary distributions is sheltered from 
tax to the extent that the partner has basis in 
his partnership interest. 

5LR.C. §§ 1001, 741 and 752(d). 

LR.C. § 704(d). 

7A “tax shelter” in the classical sense has 
been defined in ABA Comm. on Ethics and 
Professional Responsibility, Formal Op. 346 
(Revised), n.1 (1982), to include, in general, 
investments that generate deductions in excess 
of income from the investment so as to reduce 
income from other sources. 

8 Both I.R.C. §§465(a)(1) and 469(a)(1) and 
(2) limit the applicability of those sections to 
the taxpayers described therein, and those sec- 
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tions do not include “non-closely held” “C” cor- 
porations. 

9 The new temporary regulations are gener- 
ally effective for liabilities incurred or assumed 
on or after January 30, 1989, except that the 
new temporary regulations apply as of the later 
of March 1, 1984, or the date that a partner 
first bears the economic risk of loss, with re- 
spect to any partnership nonrecourse loan for 
which a partner bears the economic risk of loss. 
See Temp. Reg. §1.752-4T. 


'0 Generally, under former Treas. Reg. 
§1.752-1(e), only general partners shared in re- 
course liabilities for basis purposes, and they 
did so in accordance with the ratio in which 
they shared partnership losses. Limited partners 
were permitted to share in recourse liabilities 
when, and only to the extent that, the limited 
partners had some obligation to make addi- 
tional contributions to the partnership under 
the partnership agreement. On the other hand, 
“where none of the partners [had] any personal 
liability with respect to a partnership liability” 
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then all partners, including limited partners, 
were permitted to share in such liabilities in the 
same proportion as they shared the profits. 

'! The Tax Reform Act of 1984, Pub. L. No. 
98-368, §79, 98 Stat. 494, 597 (1984). 

123 Cl. Ct. 457, 83-2 U.S.T.C. Paragraph 
9613 (1983), aff'd in part and rev‘d in part, 759 
F.2d 879 (Fed. Cir.), cert. denied, 474 U.S. 843 
(1985). 

3 The prior §752 regulations were promul- 
gated in 1956. 1956-1 C.B. 298. Since that time, 
partnership liability financing has become more 
complex. Congress believed that the old treas- 
ury regulations under §752 had become out- 
dated and required revision to ensure that a 
partner receiving the basis with respect to a 
partnership liability bears (to the extent possi- 
ble) the economic risk of loss with respect to 
such liability. H.R. Rep. No. 98-432, pt. 2, 98th 
Cong., 2d Sess. 1235 (1984). 

14 1983-2 C.B. 105. 


'SH.R. Rep. No. 98-432, pt. 2, supra note 
13 at 1235; H.R. Rep. No. 98-861, 98th Cong., 
2d. Sess. 869 (Conf. 1984). 

16 See generally Temp. Reg. §1.752-IT(a) and 
(d). Also, consistent with the Service’s prior 
position in Rev. Rul. 84-118, 1984-2 C.B. 120, 
the new regulations treat a liability in which 
one or more partners bears the risk of loss for 
only a portion of the liability as two separate 
liabilities, one recourse and one nonrecourse. 
Temp. Reg. §1.752-IT(j)(2). 

'7 See generally Temp. Reg. §1.752-IT(e). 

18 Temp. Reg. §1.752-IT(k), Example (2). 
The position taken in the temporary regulations 
is consistent with the Service’s recently articu- 
lated position in Rev. Rul. 88-77, 1988-38 
I.R.B. 8, and is a reversal of the position previ- 
ously taken by the Service in Rev. Rul. 60-345, 
1960-2 C.B. 211. 

'9 Temp. Reg. §1.752-1T(d)(2). 

2 Temp. Reg. §1.752-IT(a)(1)(i). 

21 The new temporary regulations provide 
rules, contained in Temp. Reg. §1.752-IT(h), for 
determining when a person is “related to a part- 
ner” for purposes of the regulations. 

22 Temp. Reg. §1.752-IT(d)(3)(ii(A)-(C). 

23 Temp. Reg. §1.752-IT(d)(3)(ii(D)(2). 

Temp. Reg. §1.752-IT(d)(3)(ii(E). 

25 Temp. Reg. and 


(2). 

26 Temp. Reg. §1.752-IT(d)(3)(iii). The un- 
derlying rationale for the constructive liquida- 
tion provisions is seemingly found in the 
“worst-case scenario” analysis of Melvin v. 
Commissioner, 88 T.C. 63, 75 (1987). 

27 Temp. Reg. §1.752-IT(d)(3)(i)(B); Temp. 
Reg. §1.752IT(d)(3)(vii). 

28 See Temp. Reg. §1.752-IT(k), Examples 
(5}-(13), and (15). 

29 Temp. Reg. §1.752-IT(d)(3)(iv). 

3 Temp. Reg. §1.752-IT(d)(3)(v). 

31 Temp. Reg. §1.752-IT(d)(3)(ii(A)(2 (ii). 

32Under Temp. Reg. §1.752-IT(e)(3)(i), a 
partner’s share of minimum gain shall generally 
be determined in accordance with the rules of 
§1.704-IT(b)(4)(iv)(), except as modified by the 
new temporary regulations. In general, mini- 
mum gain is computed by subtracting the basis 
of all partnership assets from the nonrecourse 
liabilities that are encumbering those assets. See 
Example (22) of Temp. Reg. §1.752-IT(k). 

33 Temp. Reg. §1.752-1T(e)(1)(ii). 

34 Temp. Reg. § 1.752-1T(e)(3)(ii)(C); see 
generally Temp. Reg. §1.752-1T(e). 
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assistance and protection of an attorney 
during the examination.” 

Bartell also cited Jakubowski v. Lengen, 
86 A.2d 398, 450 N.Y.S. 612 (N.Y. App. 
Div. 1982), by quoting: “A physician 
selected by the defendant to examine Plain- 
tiff is not necessarily a disinterested, im- 
partial medical expert, indifferent to the 
conflicting interests of the parties. The pos- 
sible adversary status of the examining doc- 
tor for the defense is, under ordinary 
circumstances, a compelling reason. to per- 
mit Plaintiff's counsel to be present to guar- 
antee, for example, that the doctor does 
not interrogate the Plaintiff on liability 
questions in order to seek admissions.” 

It is quite clear by Florida case law that 
the plaintiff should have the assistance and 
protection of an attorney during an exami- 
nation by a doctor; it is logical that pro- 
tection should continue during a doctor’s 
conference originated by the defense coun- 
sel. 

As attorneys, it is our obligation to rep- 
resent our client’s interest at all times. Al- 
lowing doctor’s conferences without prior 
consent and approval of the patient, or 
their counsel, would circumvent the guar- 
anteed privacy of the patient and interfere 
upon the obligation to protect said pri- 
vacy. 

By Neylon v. Ford Motor Co., 99 A.2d 
665, “it is immediately obvious that with- 
out the aid of competent counsel ... the 
petitioner would have been as helpless as 
a turtle on his back.” 
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ere to file? This is one of 
the first questions which 
should be considered when 
any lawsuit is to be filed; yet, 
it is one which is often made based upon 
instinct and without thought. A wrong de- 
cision often creates delay when objection 
to petitioner’s choice is validly made. 

Venue, the correct situs for a suit within 
your state, is a creature of statute, the pur- 
pose of which is to ensure that the litiga- 
tion is conducted in a location causing the 
least inconvenience to a party required to 
answer and defend an action.! 

Venue in dissolution of marriage cases 
is determined by a variety of statutes, de- 
pending upon the particular type of issue 
or action. The purpose of this article is to 
review the applicable venue statutes and to 
note some potential traps for the unwary. 

It is important to distinguish, at the out- 
set, between jurisdiction and venue. With 
the exception of partition of property an- 
cillary to dissolution of marriage, and with 
the possible exception of modification of 
child custody which will be discussed sepa- 
rately, any circuit court of the state has 
subject matter jurisdiction over family mat- 
ters. It is possible that more than one 
venue may be appropriate, and in that 
event the initial choice of county belongs 
to the petitioner.? If the choice is inappro- 
priate, a defendant may waive the right to 
be sued in a particular county, or may ob- 
ject.4 The privilege to object to venue 
applies only to defendants who are Florida 
residents,> and, therefore, where the parties 
lived together as husband and wife in an- 
other state, and then one moves to Florida 
and establishes residence, that party may 
file for dissolution of the marriage in any 
county.® 

It is important to remember that when 
an action is transferred due to improper 
venue, the transferring court can make no 
orders and can retain jurisdiction only over 
criminal contempt.’ Therefore, it is not a 
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good idea to file in the wrong county and 
get emergency orders; those orders will do 
you no good when the action is trans- 
ferred. 


Dissolution of Marriage Actions 

An action for dissolution of marriage 
may be brought (1) where the respondent 
resides, (2) where the cause of action ac- 
crued, or (3) where the property in litiga- 
tion is located.® 

In general, Florida courts have adopted 
the common law rule that a dissolution of 
marriage action is only proper in the 
county where the parties last resided to- 
gether with the common intent to remain 
married. This, they have consistently held, 
is the county where the “cause of action” 
arose. The Supreme Court of Florida 
adopted the language utilized by the First 
District in Carroll v. Carroll, 341 So.2d 
771,772 (Fla. 1977), when it answered the 
question of appropriate venue by opining: 


FAMILY LAW 
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To protect the beneficial purposes of both 
the marriage dissolution legislation and the 
venue statute, we are required to look, not for 
the county of the scattered counties where the 
breach may be said to have occurred, but to the 
single county where the marriage last existed. 
In that county the intact marriage was last evi- 
denced by a continuing union of partners who 
intended . . . to remain married, indefinitely if 
not permanently. Ordinarily the court will rec- 
ognize that county naturally, as do the parties 
themselves, and the venue problem will be no 
more difficult than finding where the marriage 
partners called home. 


The court further noted that venue is not 
the county where a spouse “realized that 
the marriage was irretrievably broken.” 
The marriage breaks where the last home 
was, even if the recognition of the break is 
delayed until one or both participants in 
the marriage moves. If the wife moves 
from the marital home in Broward to 
Dade, the move will not allow her to file 
in Dade for so long as the husband re- 
mains in Broward.? This is true even if the 
moving spouse was required to move to an- 
other county due to mistreatment by the 
other party.!° 

While attempted reconciliation will shift 
venue to the county of such reconciliation 
if the attempt was successful and the 
parties actually lived together with the inten- 
tion to remain married,'! an isolated sex- 
ual encounter will not.'2 Cases dealing 
with venue based upon reconciliation have 
turned upon their individual facts. One of 
the most complex factual situations was 
faced by the Third District in Tokan v. 
Tokan, 373 So.2d 955 (Fla. 3 DCA 1979). 
The parties had a marital home in Dade 
County. They separated with the wife mov- 
ing to Orange County, and, thereafter, the 
husband joined her there and the parties 
reconciled. Subsequently, the wife moved 
to Brevard County and the husband re- 
turned to Dade County, filing for dissolu- 
tion there. The husband claimed that the 
marital home had been Dade County. The 
Third District recognized that the last 
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marital home had been in Orange County 
and determined that venue was inappropri- 
ate in Dade County. (Note: Although not 
discussed by the court, venue would have 
been proper in Dade County had the wife 
filed since Dade County was the county of 
respondent’s residence, and the husband 
could have successfully filed in Brevard 
County.) 

In Hoskins v. Hoskins, 363 So.2d 179, 
(Fla. 4th DCA 1978), the parties resided 
together until their separation in Polk 
County when the wife moved to Palm 
Beach County. The wife lived in a rented 
apartment. The husband spent weekends 
with the wife at her apartment, and the 
wife spent time with the husband in his. 
The wife, one year after separation, filed 
in Palm Beach County, and the husband’s 
motion for change of venue was denied by 
the trial court. In its review, the Fourth Dis- 
trict determined that although the parties 
had, in fact, intended to remain married 
during those weekends in Palm Beach, the 
husband never resided there so as to say 
that the parties resided together with the 
intent to remain married and to remain in 
Palm Beach County. The last place where 
they resided together was Polk County, 
and that was the appropriate venue. 

Another interesting venue issue was set- 
tled by the Supreme Court in Goedmakers 
v. Goedmakers, 520 So.2d 575 (Fla. 1988). 
The issue presented was whether the “prop- 
erty in litigation” provision of F.S. §47.011 
(1985) applied to dissolution of marriage 
actions. The husband filed a simple peti- 
tion for dissolution of marriage in Dade 
County. The wife filed her motion to 
abate/dismiss for improper venue accom- 
panied by an affidavit affirmatively show- 
ing that the parties were both residents of 
Broward County, that the marital home 
was in Broward County, and that Broward 
County was the last county within which 
the parties resided with the requisite intent 
to remain married. The husband alleged 
that he owned and/or operated a number 
of companies including one in Dade 
County and that he ran the company in 
Dade in which his wife owned stock. He 
further alleged that if the parties did not 
amicably resolve their property issues, the 
husband would amend his petition to seek 
an interest in the corporate stock of the 
Dade County business and a dissolution of 
that business. The Third District held that 
the disclosure by the husband that the fo- 
cus of the trial would involve Dade 
County property, with witnesses being 
Dade County witnesses, created venue in 
Dade County. The Supreme Court re- 


versed and used the situation generally to 
discuss the meaning of “property in litiga- 
tion” as applied to dissolution of marriage 
actions. In a scholarly discussion the court 
held that although the venue statute gives 
plaintiffs the right to sue in any of three 
specific forums, that right is “subject to the 
limitations of the common law distinctions 
between local and transitory actions.” Hold- 
ing that where the action is personal or 
transitory, such as an action on a debt, con- 
tract, or other matter relating to a person 
or personal property, a defendant has the 
privilege of being sued either in the county 
of his residence or in the county where the 
cause of action accrued. The court found 
that dissolution actions were personal and 
the “property in litigation” did not apply. 
The determination of venue deals with the 


The court clearly 
held that “property 
in litigation” was 
inapplicable to 
dissolution of 
marriage action 


major question in the case, and the fact 
that real property issues may arise did not 
make it a local action to utilize the “prop- 
erty in litigation” aspect of the venue 
statute. The court ciearly held that “prop- 
erty in litigation” was inapplicable to 
dissolution of marriage actions. 

Still unanswered is the question of 
whether the decision of the court would 
have been different had a proper count for 
partition been pleaded. The partition chap- 
ter of the Florida Statutes contains a 
specific venue provision, F.S. 64.022, 
which states that partition shall be brought 
in any county where lie the lands or any 
part thereof, lie which are the subject mat- 
ter of the action. In a nondomestic situ- 
ation, the Fifth District held that a statute 
permitting venue to be laid in a county 
where the cause of action arose could not 
be read as giving to plaintiff a choice of 
counties with regard to the partition count, 
and did not preclude the defendant from 
requesting a transfer to the county where 
the property in question was located given 
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the existence of a specific venue statute and 
the absence of language purporting to 
change or otherwise address the specific 
venue provision. !3 

Thus, if you are seeking partition in 
your initial complaint, it is possible that 
the appropriate venue will be in the county 
where the property is located even if that 
is not the county where the parties last re- 
sided together with the requisite intent to 
remain married. Given the broad language 
of the Supreme Court as to personal prop- 
erty division being ancillary to dissolution 
proceedings, notwithstanding the fact that 
the partition proceedings may relate to per- 
sonal property as well as real property,'4 
it is this author’s opinion that a partition 
count for personal property located in a 
county other than the one in which the 
cause of action arose will not create venue 
in that other county.!5 

Assuming that the counterclaim raises 
the issue of partition of realty in another 
county, what is the appropriate venue for 
the action? Again, there appear to be no 
cases on point; however, it can be sug- 
gested that the appropriate relief may be 
to have the partition count transferred to 
its only appropriate venue under the stat- 
ute, and abated until the dissolution action 
is completed. Analogous situations have 
arisen when actions which were not for dis- 
solution of marriage have been filed in 
counties in which dissolution actions 
would have been inappropriate. 

In one instance an action for dissolution 
was filed after a party had filed an action 
for determination of shared parental respon- 
sibility in Florida, having recently arrived 
from Georgia. The husband moved from 
Georgia to a different county in Florida. 
Thereafter the wife achieved six-month resi- 
dency and filed for dissolution of marriage 
in the county of her residence. The court 
held that the husband was entitled to have 
the action for dissolution transferred since 
that cause of action accrued in Georgia, 
and the only appropriate venue for him in 
this action would be his county of 
residence. The court said but that the 
dissolution action would be abated until 
the resolution of the prior pending action 
for parental responsibility. Determinations 
contained in that prior pending action 
would be binding on the subsequently tried 
dissolution action.!6 


Separate Maintenance and 
Child Support 

F.S. 61.09 and 61.10 dealing with 
alimony and child support unconnected 
with dissolution and with adjudication of 
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obligation to support spouse or minor chil- 
dren unconnected with dissolution, respec- 
tively, do not contain their own venue 
provisions and will thus fall under the gen- 
eral venue statute. Interpretation of venue 
as it relates to these actions has found that 
the proper venue for separate maintenance 
is where the nonsupported spouse and chil- 
dren reside, and that the locale of the last 
constructive marital home is irrelevant.!7 
The filing of a dissolution of marriage ac- 
tion by the wife in Dade County and its 
subsequent transfer to Lee County did not 
change the fact that venue was proper in 
Dade County to maintain a separate main- 
tenance action since Dade was where the 
wife and children lived and had been re- 
fused support by the husband.!® As actions 
pursuant to F.S. 61.10 deal with visitation 
and child custody, they would appear to 
be appropriate only in the county where 
the children are located.!9 If a separate 
maintenance action is joined with an ac- 
tion to determine parental responsibility 
which would be appropriate in a separate 
county due to the residence of the children 
in that other county, the parental responsi- 
bility action will be severed and trans- 
ferred.20 


Enforcement of Judgments for 
Alimony and Support 

Enforcement actions for Florida judg- 
ments are always proper in the county in 
which the original decree was entered.?! 
Venue is also proper for enforcement of 
Florida judgments either in the county 
where the person to be paid resides or 
where the person charged with the pay- 
ment resides.22 When the action was one 
seeking to have the support reduced to judg- 
ment, the court interpreted the action to be 
one for enforcement and held venue to be 
proper in the county of the former wife’s 
residence although the dissolution had 
been in another county and the former hus- 
band resided in still a third county. 


Modification of Agreements or 
Judgments 

The Florida Legislature has provided a 
specific venue statute for modification of 
support, maintenance or alimony agree- 
ments or judgments. Pursuant to F.S. 
61.14 either party may apply for a modifi- 
cation to the circuit court of the circuit in 
which the parties, or either of them, re- 
sided at the date of the execution of the 
agreement or reside at the date of the ap- 
plication, or in which the agreement was 
executed or in which the order was ren- 
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dered. This provision is applicable to pro- 
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ceedings to establish a foreign divorce 
decree as a Florida judgment if modifica- 
tion of that decree is sought.” 

Modification actions are considered to 
be continuations of the original action 
even if they are filed in different counties. 
Personal service of that modification pro- 
ceeding may not be required if there is 
sufficient notice.25 


Modification of Child Custody 
and Visitation 

With regard to the issue of modification 
of child custody and visitation, when the 
original decree is a Florida decree, the 
courts appear to have blurred the line be- 
tween venue and jurisdiction. Although all 
Florida circuit courts have subject matter 
jurisdiction over divorce matters, and al- 
though all Florida circuit courts have 
subject matter jurisdiction to protect mi- 
nors and make orders concerning their 
custody, where there has been an adjudi- 
cation of custody there have been consis- 
tent holdings that the court making the 
original determination has exclusive juris- 
diction to modify that determination—to 
the point where prohibition will lie to pre- 
clude a judge of a different circuit from 
making any determinations.” 

Although the Second District has certi- 
fied the question of whether the exclusive 
jurisdiction principle is still valid in light 
of the enactment of the UCCJA,”8 it is 
clear that it should be. The reasoning be- 
hind the ability to have Florida courts 
entertain modification of foreign decrees is 
to enable Florida to protect children 
within its borders. When there is a Florida 
court with the ability to protect the chil- 
dren within its borders, there is no need to 
create the ability for intrastate disputes 
over which circuit has jurisdiction. Two con- 
flicting rulings from Florida could create 
severe hardship for families and for enforce- 
ment. 

The cases, as stated, speak to exclusive 
jurisdiction, not exclusive venue, although 
the reasoning is predicated upon venue con- 
siderations such as the lack of a provision 
for custody modifications in F.S. 61.14. 

Recently the Fifth District in Tonkin v. 
Tonkin, __So.2d__, 14 FLW 475 (Fila. 
5th DCA 1989), opined that although the 
cases speak to jurisdiction they really mean 
exclusive venue. Therein the parties con- 
sented to a transfer of venue, and, thereaf- 
ter with new counsel on party objected to 
proceeding in the new county on jurisdic- 
tional grounds. The Fifth District noted 
that if subject matter jurisdiction were re- 
ally the question, it would not be possible 


to transfer venue upon motion as was sug- 
gested by the Supreme Court in Wells v. 
Ward, 314 So.2d 138 (Fla. 1975). Thus the 
court upheld continuation of the action in 
the county to which it had been appropri- 
ately transferred.0 
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4Itel-Pas, Inc. v. Jones, 389 So.2d 1085 
(Fla. 3d D.C.A 1980). Note, however, that the 
court may transfer an action on the basis of im- 
proper venue even when no party has filed a 
motion. Foy v. State Road Department, 156 
So.2d 688 (Fla. 3d D.C.A. 1964). 

5 Fra. Stat. 47.011. 

6 McGowin v. McGowin, 165 So. 274 (Fla. 
1936. 

7Sprouse v. Sprouse, 408 So.2d 632 (Fla. 
5th D.C.A. 1982). 

8 Fra. Stat. 47.011. 

9 Barr v. Barr, 343 So.2d 1326 (Fla. 3d 
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1951). 
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D.C.A. 1979). 

12 Rivenbark v. Rivenbark, 335 So.2d 23 
(Fla. Ist D.C.A. 1976). 

13 Harvey v. Mattes, 484 So.2d 1382 (Fla. Sth 
D.C.A. 1986). See also Reed v. Fink, 259 
So.2d 729 (Fla. 3d D.C.A. 1972). 

Reed v. Fink, 259 So.2d 729 (Fla. 3d 
D.C.A. 1972). 

15 But see, Reed v. Fink, 259 So.2d 729 (Fla. 
3d D.C.A. 1972). 

16 Rivenbark v. Rivenbark, 335 So.2d 23 
(Fla. Ist D.C.A. 1976). (Note: This action was 
prior to the Florida adoption of the UCCJA— 
the immediate filing of a “shared parental re- 
sponsibility action” would no longer allow this 
scenario. However, actions for determination 
of support pursuant to F.S. 61.09 and FS. 
61.10 may, if sufficient contacts exist to create 
personal jurisdiction over the defendant.) 

'7 Friedman v. Friedman, 383 So.2d 1100 
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18 Td. 

19 See Friedman v. Friedman, 383 So.2d 
1100 (Fla. 3d D.C.A. 1980); Jacobsen v. Jacob- 
sen, 389 So.2d 332 (Fla. Sth D.C.A. 1980). 

20 Jacobsen v. Jacobsen, 389 So.2d 332 (Fla. 
5th D.C.A 1980). 

21 Bailey v. Malone, 389 So.2d 348 (Fla. Ist 
D.C.A. 1980). 
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23 Hughes v. Hughes, 441 So.2d 688 (Fla. 2d 
D.C.A. 1983). 

% Stewart v. Carr, 218 So.2d 525 (Fla. 2d 
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25 Sikes v. Sikes, 286 So.2d 21 (Fla. Ist 
D.C.A. 1973). 
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BUSINESS LAW 


lorida, with its favorable business 

climate and demographics, contin- 

ues to be home for a large number 

of emerging companies. The Octo- 
ber 19, 1987, stock market crash, however, 
left the ability of such development-stage 
entities to raise capital through an initial 
public offering (IPO) of their securities se- 
verely impaired. Although the overall 
equities market has shown signs of a recov- 
ery, general investor skittishness and risk 
aversion continue to hamper the small com- 
pany’s ability to finance its business plans 
through an IPO. 

Instead, many development-stage compa- 
nies are turning to alternative financing 
sources such as venture capital, private 
placements, or bank loans. Perhaps one of 
the most creative financing techniques, how- 
ever, and one that is garnering increasing 
appeal, especially among technology-based 
companies, is the strategic alliance. The ad- 
vent of the strategic alliance is thus espe- 
cially significant for the host of Florida- 
based emerging technology companies. 

This article will address many of the im- 
portant legal and business issues counsel 
for the growing Florida technology com- 
pany should consider in structuring the 
strategic alliance. 


What is a “Strategic Alliance”? 

A strategic alliance is essentially a team- 
ing or partnering of two firms for the 
purpose of commercializing a product. In 
its classic form, a small company, short on 
cash and reputation, but owning a proprie- 
tary technology or product (hereafter 
“Smalco”), will sell a portion of its equity 
to a larger, well-established firm in a given 
industry (hereafter “Bigco”). In exchange 
for this equity infusion, Bigco will obtain 
certain rights to Smalco’s product, usually 
the right to distribute the smaller firm’s 
product. 

Although the alliance can take many per- 
mutations and combinations — joint ven- 


Strategic Alliances: 
Legal and Business Considerations 


Counsel for the 
growing number of 
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ture, contract research and development, 
and R&D partnerships to name a few — 
the licensing and distribution alliance is the 
most prevalent form of strategic partner- 
ing, and for purposes of brevity and sim- 
plicity, the type discussed here. 


Pros and Cons 

The business advantages of a strategic al- 
liance are substantial for both Bigco and 
Smalco. Bigco obtains the new technology 
necessary to open new markets or expand 
into existing ones. Additionally, in the case 
where it purchases Smalco stock, Bigco 
can achieve a significant return on its in- 
vestment should Smalco subsequently go 
public, be bought out, cr repurchase Bigco 
stock. 

Smalco, on the other hand, receives the 
much-needed cash it could not raise in a 
stagnant IPO market (or elsewhere). It also 
obtains a distribution network for its tech- 
nology so vital for a small firm short on 


marketing resources. As a tangential bene- 
fit of doing business with a well-known 
firm, Smalco may also increase its industry 
reputation, adding both to its product sales 
and the future valuation of its stock. 

Forging a distribution alliance with 
Bigco is not without pitfalls for Smalco, 
however. A primary disadvantage of enter- 
ing into a licensing or distribution agree- 
ment is that Smalco will surrender control 
over the exploitation of its technology to 
Bigco. As a practical matter, Bigco will 
have much discretion as to when and how 
the product is commercialized. A related 
disadvantage exists in that Smalco may 
lose its ability to innovate, owing to 
Bigco’s being closer to the end user. In- 
deed, due to Bigco’s proximity to the 
customer, Smalco runs the risk of creating 
a potential competitor out of Bigco. 

Finally, Smalco may experience a drain 
on its human resources, since a strategic al- 
liance requires devoting significant manage- 
ment time to the partnership. For small 
firms, notoriously understaffed, this can pre- 
sent major problems. 

Potential disadvantages to Smalco such 
as these can be minimized, however, by 
careful attention to certain business and 
legal issues. 


Investigating the Alliance 

First, in investigating the feasibility of 
an alliance, a Smalco-type company must 
do its homework on its potential partner. 
Questions such as, “Is Bigco a significant 
presence in the market segment our tech- 
nology seeks to address?” and “What is 
Bigco’s track record in strategic alliances 
with small firms?,” must be answered be- 
fore proceeding with negotiations. 

Second, Smalcos should attempt to be- 
gin negotiations at or near the top of 
Bigco’s corporate hierarchy. Rarely do stra- 
tegic alliance negotiations proceed uphill; 
they usually move in a downward fashion 
as lower level managers become involved 
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in the process. Thus, it is important for 
Smalco-type companies to use its officers, 
directors, accountants, attorneys, or other 
contacts in attempting to get in at the high- 
est possible level of Bigco’s organizational 
chart. 

Finally, Smalcos should focus on their 
strategic plans, i.e., what type of company 
they aspire to be. This analysis is impor- 
tant since it delineates the types of terms 
the company should seek in its agreement. 
Because conditions of an agreement can 
and often do change during negotiations, 
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counsel must ascertain beforehand the com- 
pany’s long-range plans. Such preparation 
will minimize the possibility of entering 
into agreements which do not fit the strate- 
gic plans of the company. 


important Legal Provisions 

Alternatives to the selling of equity to 
raise cash include a simple upfront pay- 
ment by Bigco, or a credit (loan) against 
Bigco’s future sales of Smalco’s product. 
The most common method, however, is 
the purchase of stock by Bigco. Thus, in its 
classic form, the strategic alliance calls for 
two transactions: a stock purchase agree- 
ment and a product licensing agreement. 

For purposes of brevity, and because its 
customary provisions are well-known to 
the corporate practitioner, the stock pur- 
chase agreement will not be discussed in 
depth. Suffice it to say, however, that im- 
portant provisions such as representations 
and warranties, affirmative and negative 
covenants, IPO registration rights, restric- 
tions on transfer, stock redemption privi- 
leges and anti-dilution rights, among 
others, will all need to be addressed in the 
stock purchase agreement. 

Additionally, to ensure the private char- 
acter of the stock offering and thus prevent 
the time-consuming and costly disclosure 
and registration requirements of the Secu- 
rities and Exchange Commission, counsel 
may wish to comply with the safe harbor 
provisions of Regulation D of the Securi- 
ties Act of 1933.! Such compliance 
normally requires the preparation of a pro- 
spectus-like offering circular and the filing 
of notices of sale with the Securities and 
Exchange Commission. State “blue sky” 
regulations should also be consulted. 

The most important legal document of 
the alliance, however, the licensing and dis- 
tribution agreement, will form the back- 
bone of the relationship between the two 
companies. This agreement governs the 
transfer and exploitation of Smalco’s tech- 
nology. 

Although the final terms of the licensing 
agreement will be a product of the parties’ 
negotiations, there are a number of impor- 
tant provisions counsel for Smalco, the 
licensor, should advise the client to bargain 
for. 

First, in order to ameliorate the possible 
damaging effects which can occur through 
the loss of technological control, as well as 
to ensure profit margins, Smalco and its 
counsel should bargain for guaranteed mini- 
mum purchases of product. Often, Bigco- 
type companies will request a “best efforts” 
clause in the agreement, obligating it only 


to use its best efforts in marketing 
Smalco’s product. 

One can hardly envision a more legally 
ambiguous phrase than “best efforts,” how- 
ever. Indeed, courts are quite reluctant to 
impose any but the loosest obligations on 
licensees operating under a best-efforts pro- 
vision.2 Smalco should thus put some 
affirmative obligation to sell product upon 
Bigco. This will prevent Smalco from hav- 
ing its technology languish on Bigco’s 
shelves. 

The most common of exploitation obli- 
gations, and the easiest to enforce, is a 
provision for minimum guaranteed pur- 
chases or royalties. Alternatively, the 
parties can agree to a minimum guaran- 
teed market share, or deadlines for com- 
mercialization to clarify the “best efforts” 
clause further. 

In its attempts to be either the first or 
dominant entrant into a market, Bigco, the 
licensee, will naturally try to bargain for 
some sort of exclusive right to distribute 
Smalco’s product. Usually, these exclu- 
sivity rights are geographic in scope. For 
example, Bigco may request the right to 
act as exclusive worldwide (or North Ameri- 
can or Floridian) distributor of the prod- 
uct. 
While Bigco will attempt to obtain the 
broadest possible exclusivity, Smalco, so 
that it may “sell the same program twice,” 
should try to define exclusivity narrowly. 
By carving up the market into many geo- 
graphical segments, Smalco can maximize 
potential profits. 

Regardless of whether Bigco will act as 
exclusive worldwide, nationwide, or region- 
wide distributor, counsel should recognize 
the potential antitrust implications of grant- 
ing geographical exclusivity. Generally, 
geographic restrictions upon Bigco are law- 
ful and enforceable as long as they do not 
unreasonably restrain competition.? 

Since it is likely that Bigco will be able 
to extract some form of exclusive distribu- 
tion rights which may adversely impact 
Smalco’s business, Smalco should seek 
ways to lessen these effects. 

One method of ameliorating the harsh 
effect of exclusivity is to grant exclusivity 
only for a limited period of time. Such a 
limitation may be sufficient for Smalco to 
recoup development costs, yet still leave 
enough of a market window at the end of 
the term for Smalco to distribute the prod- 
uct itself, or seek a better deal with another 
licensee. 

Another way to lessen the impact of ex- 
clusivity is for Smalco to grant exclusivity 
only in a certain field of use. For example, 


: 
24 Hour Service ....... 39.95 
WILL SUPPLIES 
Personalized 


a licensor may divide the licensing of its 
technology into various classes of use (i.e., 
“residential” and “commercial”). This al- 
lows the licensor to seek profitable arrange- 
ments with more than one licensee in order 
to penetrate different market niches and in- 
crease profits. Such field of use limitations 
generally survive antitrust scrutiny.4 

Finally, the minimum purchase guaran- 
tees discussed above can also serve as a 
mechanism to limit adverse effects since ex- 
clusivity will be terminated if the licensee 
fails to achieve specified revenue goals on 
similar arrangements. 

Smalco should also be careful not to cre- 
ate a future competitor out of Bigco. Thus, 
it is vital that noncompetition provisions, 
as well as clauses specifying who owns the 
rights to modifications and improvements 
on the product, are properly structured. 

Finally, most license agreements will spec- 
ify what happens in the event of a material 
breach of the agreement. For example, 
should Smalco not be able to ship the prod- 
uct to Bigco on time, Bigco may want to 
penalize Smalco by either decreasing 
Smalco royalties, or even assuming the 
product’s manufacturing. 

Since “Murphy’s Law” is especially op- 
erative in high technology ventures, and 
because emerging companies can ill-afford 
to have profits significantly diminished, 
counsel should negotiate for lenient mate- 
rial breach provisions. Such provisions will 
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allow Smalco ample time to meet product 
specifications, as well as affording it suffi- 
cient time to cure any product defects. 
Another crucial provision which must be 
addressed by counsel is the “transfer 
price,” or price at which Smalco will sell its 
product to Bigco. Counsel would be wise 
to recommend that the price be sufficient 
to allow Smalco to achieve feasible profit 
margins. Moreover, since in emerging tech- 
nology (or any commercial) markets retail 
prices tend to drop as new entrants arrive, 
it is in the licensor’s best interest to obtain 
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years to come. 


as high a fixed transfer price as possible. 
Alternatively, the licensor could obtain a 
floating minimum transfer price to gain 
upside potential should the market bear a 
higher retail price in the future.0 


117 C.F.R. §230.501-230.506 

2 See, e.g., Western Geophysical Co. v. Bolt 
Associates, Inc., 584 F.2d 1164, 1171 (Cal.2d 
1978). 

3 See 7 von Kalinowski, Antitrust Laws & 
Trade Regulation, §59.06 (1984). 

4 See, e.g., General Talking Pictures Corp. 
v. Western Electric Co., 305 U.S. 124 (1938). 
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teven LaCheen confirmed the edi- 
tor’s long-standing belief that 
Philadelphia lawyers’ reputations 
are not so much founded on 
clever expertise but on a keen sense of hu- 
mor. A regular column in the Philadelphia 
Bar’s magazine, filled with amusing anec- 
dotes from bench and bar, left that impres- 
sion. 
Now comes Florida Bar member 
LaCheen with his own story of law prac- 
tice in that city: 


Depositions Are for Discovery 

We were sitting around the office one af- 
ternoon when one of the older associates, 
the one who generally blended into the wall- 
paper, overheard us discussing discovery 
procedures in civil cases and the general 
abuse thereof by opposing counsel. With- 
out so much as clearing his throat to give 
us fair warning of his intention, he pro- 
ceeded to share with us the benefits of his 
own experience in that regard. 

“That reminds me,” he said, “of a case I 
had some years ago. I was representing the 
wife of a local attorney, who had instituted 
support proceedings against him, more for 
leverage in a contested divorce action than 
for the actual recovery of weekly support 
payments. She was a full-time school 
teacher and a part-time real estate sales- 
woman, and was probably earning more 
money than her husband, who was given 
to spending most of his ‘court’ time playing 
handball or engaged in ‘side-bar’ confer- 
ences with fellow counsel of like persua- 
sion, if you get my meaning. 

“Anyway, as part of the divorce action, 
I sought to take his deposition on behalf 
of my client. On the appointed date, the 
good old boy rolled in without counsel, as 
was expected considering his easy-come, 
easy-go attitude. Well, I questioned him 
for better than an hour, going through a 
whole check-list I had laboriously pre- 
pared, concerning bank accounts and 
safe-deposit boxes, whether held by him 
individually or jointly, in his or any other 
name. I must have asked him 10 different 
ways whether he had any money in the 
bank and whether anyone else was holding 
any money for him. To every single ques- 
tion he responded in the negative, as well 
he did to questions whether he had any 
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money concealed in his office, or the office 
of someone with whom he shared offices, 
or in his home, and so on and so forth, ad 
infinitum and ad nauseam. After more 
than an hour without getting anywhere, I 
gave up in frustration. 

“Later, he did get counsel and we settled 
the matter; and not long after I heard that 
he had left the state to take a government 
job somewhere else. The settlement always 
rankled a little, however, as I believed that 
he had gotten a better deal than he de- 
served by lying under oath, which I had 
been unable to prove because of limita- 
tions in the discovery process. 

“Several years later, the attorney who 
had represented him in those proceedings 
ascended to the bench, and I was assigned 
to try a case before him. During a recess 
in the trial our conversation turned its col- 
lective eye upon the past and that lawyer’s 
name came up. I related my lingering dis- 
quietude about our old case. The judge 
quickly assured me that I need no longer 
be concerned about inadequacies in the 
discovery process and, with a suitably dead- 
pan expression, explained that his erst- 
while client had, on the morning of the 
deposition, gone to each bank in which he 
had an account and withdrawn every 
penny. The assets with regard to which I 
questioned him at such length and with 
such tenacity at that deposition had all 
been converted into cash and were then 
within arm’s length from me, on his per- 
son, at that very time. 

“The moral of the story,” said Old Wall- 
paper, belaboring the obvious, “is never 
become so infatuated with your own clev- 
erness as to overlook the obvious.” 


Harold J. Soehl of St. Petersburg offers 
the following “bit of levity”: 

Be he Brahman, Peon, Bum, 

Here’s a rhyme for everyone. 

A nasty divorce; child custody; 

The fighting parents would not agree. 

“Little boy,” said the judge, “I'll give you 
your choice.” 

Responded the child in a plaintive voice: 

“Neither my mother nor father I choose 

“Both of them beat me when drinking 
their booze. 


“I'd rather live as a Tampa Bay Buc; 

“Please make me their mascot and 
change my bad luck. 

“Each of my parents would treat me 
shoddy 

“But the Tampa Bay Bucs seldom beat 
anybody.” 


William Feldman of North Miami 
writes: “Your February ‘Lawyer at Large’ 
caused me to hunt through my large collec- 
tion of similar material to locate a copy of 
the September 1963 Treasurer’s Report to 
the Dade County Bar Association of the 
late Michael Shores.” 

The report follows: 


The Treasurer's Report 

Because I was going broke on $9,000 a 
year, I gave careful and considered thought 
to the Bar Economics Committee’s Report 
on Keeping Time Records. I paid $11.25 
for a Time Record Book called “Lawyer’s 
Day,” with a genuine English Morocco 
cover. Now that I am keeping time rec- 
ords, I am going broke on $8,085.75 a 
year, and I am so busy recording my idle 
time, that I have to work overtime to re- 
cord my idle time! 

I asked several of my colleagues who 
practice by themselves how they charged 
off the time they used to keep their Time 
Records, and they said they charged off 
this time to idle time. Those who were mem- 
bers of large firms said they charged off 
this time to their clients. In fact, a typical 
remark made by an associate in a large law 
firm was, “I’m glad I’m not in practice for 
myself. I’ve wasted the whole damned 
day!” 

I am now looking for a smaller office 
where I can hang my hat—and a few cli- 
ents. 

I was quite disappointed that the Com- 
mittee Report did not contain any sugges- 
tions for increasing our practices. 

Many of my clients use slogans on their 
envelopes and letterheads. I have contem- 
plated using such a device on my station- 
ery, as: 

“I’m lousy with advice and I can prove 
it!” 

“Law suits made while you wait.” 


Gy 
= 
4 


“T tell more clients where to go, than any 
other lawyer.” 

“I have four offices—no waiting—four of- 
fices!” 

“I have immediate openings for clients.” 

“No partners—I work for tips only.” 

“Let me manage your estate so that your 
heirs will have nothing to worry about.” 

“Law suits to fit your personality.” 

“When you need more than an honest 
face—call me.” 

“I don’t specialize—I try anything!” 

“If you have a minute to spare, step into 
my office and I'll tell you all I know about 
your legal problems.” 

If any of the lawyers present here today 
feel that these recommendations are sound, 
I have no pride of authorship in these slo- 
gans, and if you would like to use them, 
please feel free to do so. 

I have a further recommendation, and 
that is that we lawyers get into the business 
of offering trading stamps with all matters 
handled. I have also considered offering a 
piece of glassware or china with each di- 
vorce, and a plastic drinking cup with each 
real estate closing. 

The stamp plan that I have considered 
most appropriate would be giving 10 
stamps for each dollar’s worth of legal fees 
charged, with a 100-stamp bonus for mat- 
ters handled on Thursdays. Suits settled 
out of court could carry an additional bo- 
nus of 50 stamps, and wills in which I am 
named as executor, a bonus of 1,000 
stamps. Clients could paste their stamps on 
special books, or perhaps we could provide 
an additional couple of pages in our Mini- 
mum Bar Fee Schedule, which we could 
sell to clients for 50¢c, with the proceeds go- 
ing into a fund for the annual Christmas 
party. 

The stamps could be redeemable for a 
wide variety of prizes. 

Even the client who loses his case won’t 
feel too bad—he'll still be able to decide 
between a set of barbecue forks and a bad- 
minton racquet. 

Whether such a move as getting into the 
stamp business will touch off a wave of bo- 
nus stamps by the large law firms who, no 
doubt, will have an interest in the stamp 
and premium companies, is something to 
consider. 

Visualize, if you will, behind my chair 
and facing my client, a sign replacing that 
ancient Abe Lincoln quotation with the leg- 
end, “Remember, if I can’t beat your case, 
you can always lick my stamps!” 


Judge Hugh S. Glickstein of the Fourth 
District Court of Appeal in West Palm 
Beach occasionally dreams of the ideal 
court. His tribute to the ideals of justice 
and the professionalism of those who work 
for it follows: 


The Court of Camelot 

Once upon a time, long, long ago and 
far away, there emerged out of the mist the 
Court of Camelot. It was a court: 

Which was ethnically, geographically 
and philosophically representative of all of 
the citizens, 

Where membership in discriminatory or- 
ganizations was repudiated, 

Which denounced the appearances of 
prejudice and injustice as much as preju- 
dice and injustice, 

Where every man was Everyman and 
every woman was Everywoman, 

Where every employee’s dignity was as 
important as every employer’s. 

Whose bench was composed of three tim- 
bers—intellectual honesty, moral courage 
and compassion—bound together by logic 
and humanity. 

Where openness was revered and secrecy 
despised, 

Where rules survived only so long as the 
reasons which produced them, 

Which focused beyond the messenger 
upon the message, 

Whose mental doors were never closed 
either to change or ideas nor ever opened 
to dogma, 

Where independent value judgments 
were independently evaluated, and honest 
differences honestly respected, 

Where flexibility was seen to be as con- 


sistent with judicial robes as conformity 
was with military uniforms, 

Where masks were for Halloween, 

Where words were expressed with care 
but smiles were recklessly worn, 

Where courtesy was the diamond and 
rudeness the stone, 

Where importuning was unspeakable 
and usurpation unthinkable, 

Where all understood the differences be- 
tween mettlesome and meddlesome, perk 
and perq, click and clique, overlook and 
ignore. 

Where there were no hidden agendas, 

Where being fully informed was the sine 
qua non of quality. 

Which scorned cronyism, 

Where currying was for horses, scurry- 
ing for furry things, shabbiness for mon- 
grels and escaping reality for ostriches, 

Where compliments were as easy to ver- 
balize as “I’m sorry” and “I was wrong,” 

Where gang courage and ad hoc justice 
were recognized as logical impossibilities, 

Where the torch of individual ambition 
was not so bright as to blind the holder, 

Where pious hypocrisy was viewed as 
the province of failed clerics, 

Where trust and credibility were earned 
with every decision, 

Where all were aware that delay occa- 
sioned oppression for those who came be- 
fore the court, 

Where, when all was said and done, one 
became a good judge by first being a good 
person, and 

Where all who served there felt—on leav- 
ing—as if they had spent a moment with 
kings and queens, and sorrowed for those 
elsewhere spending an eternity with 
cabbages.0 
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Florida Bar Journal. 


in their practice. 


ad in the Journal. 


n. A person associated with another or others in some activ- 


Even solo practitioners have partners when they read The 
Some of those partners write or edit articles useful to them 


Some help pay for publishing and mailing those articles by 
placing their advertisements in the Journal. 

These same advertisers offer products and services that will 
take the drudgery out of legal work. 

Partners are good people to have. Tell them so by buying 
their products or services. And let them know you saw their 
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ADDICTIONOLOGIST 


IMPAIRED 


DEPENDENT 


Is your client CHEMICALLY DEPENDENT: 
judgement/perception impaired; voluntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric iliness & legal insanity v. 


G.A. Tomlinson P.E. 


Born 2-12-24, Amarillo, 
Texas; U.S. Navy, 1943- 
1946; Oklahoma State Uni- 
versity, 1946-1949, B.S. 
Mech. Engineering; Unit 
“ag Rig & Equipment Co., 

Tulsa, 1949-1982; Responsi- 
ble for all engineering func- 
tions 1957-1975; Formed 
Company for Unit Rig in 
Brazil 1976; General Man- 
ager, Canadian Operations, 
1977; In charge of Unit Rig 
Product Litigation 1977- 
1982. 


Tomlinson Engineering Company 
(407) 392-2702 


Expert Witness 


MECHANCIAL ENGINEER 
32 years experience in design, testing, manu- 

facturing, supervision and operation of equip- 
ment. Also extensive executive experience. 
Qualified as an expert in many fields, includ- 
ing: 
© Forklift & Hoists 

@ Material Handling Equipment 

© Construction Equipment 

© Trucks of all types 

Heavy Vehicles 

@ Airline Ground Handling Equipment 

© Electric Vehicles 

@ Ditching Machines 

Manufacturing Machinery 
EXTENSIVE COURTROOM EXPERIENCE 


153 E. Palmetto Road, Suite 440 
Boca Raton, Florida 33432 


organic brain syndrome & addictive disorder? 


® CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


@ EXPERT TESTIMONY & CASE ANALSYIS for 
plantiff/defense 


® ALCOHOL & DRUG ISSUES in criminal law, 
DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


FIDUCIARY RESEARCH, INC. 
Avenida Plaza, 199 East Boca Raton Road 
PO Drawer 1919-J, Boca Raton, FL 33429-1919 


1-800 872-3429 


Forensic genealogists to The Florida Bar since 1966 
TRY US FIRST! 


FLORIDA LICENSE #GA 8600232 


MEDICAL-LEGAL 
CONSULTATION 


and 
EXPERT 
TESTIMONY 


in cases regarding 


MEDICAL 
MALPRACTICE 


HOSPITAL LIABILITY 


ATTENTION 


FLORIDA BAR EXAM APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 


In your own home: 


Video Cassette “Nutshell Lectures” 

Comprehensive Audio Cassette Lectures 

Extensive Printed Course Notes 

Bar Exam Grading and Analysis 

CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE 


Or write to us at our National Bar Review . 
headquarters as follows: 
-ORIDA NORD BAR REVIEW ‘COURSE 
5600 W. Maple Rd., Suite C-311 
West Bloomfield, Michigan 48322 
T EXPERIENCED AND SUCCESSFUL BAR REVIEW 


PRODUCT LIABILITY 


FORENSIC MEDICAL ADVISORY SERVICE is a 
Physician-Run Organization for Plaintiff and 
ense Counsel Our many services include 
fecord evaluation and expert reports. and the 
Provision of board-certified expert witnesses 
all helds of dentistry 
wonal information. 


FORENSIC MEDICAL 
ADVISORY SERVICE 


ion. DC Office. 

re. Rockville. MD 20852 
-6180 

6 


Wi 
11300 Rockville 
(301) 984 


ing. PA 19462 


Philadelphia 
2050 Butler Pike. Plymouth 
(215) 825-5559 


Time/Cost BILLING 


NEIL LEGAL SYSTEM FOR MICROCOMPUTERS 


GENERAL LEDGER 


ACCOUNTS PAYABLE WITH CHECKWRITING 


Recommended by law firm consultants over all other systems because: 


It’s the most advanced system with more features 
Yet it’s the easiest to learn and use 
And, it has the best support of any system. 


Call or write for detailed brochure 
Law Firm Management, Inc. 406 S.W. 96th Court Miami, FL 33174 


(305) 472-4531 
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LAWYERS SERVICES PAGES 


THIS IS THE FIRST WEEK OF TRADEMARK 
THE REST OF YOUR CAREER. & COPYRIGHT SEARCHES 
Now’s as good a time as any to do something about it. For more information TRADEMARK—Supply word and/or 
call our Atlanta office—serving the entire ern United States— design plus goods or services. 
at (404) 521-0444 or write: Mr. Stuart Roth, Esq., Managing Director, SEARCHFEES: 
230 Peachtree Street, NW, Atlanta, GA 30303 TRADEMARK OFFICE — $60* 
STATE TRADEMARKS — $70 
Because when it comes to your career, next week might be a week too late. COMMON LAW — $35 
EXPANDED COMMON LAW — $80* 
Wells 
Internationa “plus photo copy cost 
; LEGAL SEARCH INTERNATIONAL SEARCHING 
WE GUIDE LAW YERS THROUGH CHANGING a = DOCUMENT PREPARATION 


(for attorneys only - Applications, 
Section 8 & 15, Assignments, 
renewals.) 


RESEARCH — (SEC — 10K’s, ICC, 
FCC, COURT RECORDS, 
CONGRESS) 


APPROVED — Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 

Over 100 years total staff 

experience — not connected with the 
Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


Credible. 


Florida physicians have more credibility with Florida 
juries. We have more than 500 Florida physicians os 
who will review your malpractice case and, if it has 
merit, testify for you. Plantiff or defense. 


Physicians For Quality ; 


_EXPERT__ 


INC 


Experts on Experts 


P.O. Box 262781 
Tampa, Florida 33685 1-800-284-3627 ° 
HEALTH CARE AUDITORS, INC. ALL FIELDS, 


ty NATIONWIDE 


San Francisco (415) 398-8854 


CONSULTATIVE EXPERTS 


TO THE MEDICAL-LEGAL COMMUNITY Los Angeles (213) 669-1660 
— MEDICAL MALPRACTICE EXPERTS — 
GRATIS PREVIEW OF YOUR CASE BY OUR HCAI LITIGATION 
‘ 13) 223-2330 
AN HCAI REPRESENTATIVE WILL COME TO YOUR OFFICE TO 
WORK CLOSELY WITH YOUR FIRM, GRATIS. 
ALL OUR MEDICAL EXPERTS ARE TEACHING OR ACTIVELY (308) 688-4887 
ENGAGED IN PRACTICE IN FLORIDA. 
* “11TH HOUR EXPERTS” OUR SPECIALTY. 
893-5 79-8054 peteRsBuns, FL 33742 PEORIA HEIGHTS, IL 61614 
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EXPERT WITNESS SEARCHING 
2 FLORIDA ELEVATOR AND ESCALATOR CASES 
. SHOPPING Staff of 7 experts located across U.S. and COUNTY/FEDERAL LEVEL 
in South America representing 150 years 
T E R experience in the elevator industry. 
a OR Ss A LE Vern D. Gill, P.E. President, F.L.A. SEARCH CO., INC. 
@ STATE & FEDERAL 
LAKE WORTH. Excellent TAX LIENS 
2 oldest and largest elevator consulting firm 
erds, Oshman’s. 185,000 available upon request. Lake Worth, FL 33466 
sq. ft. Expansion potential. Call 
$15,750,000. 75% financ- 
ing possible. (800) 222-4322 (407) 969-6594 
@ FLORIDA KEYS. U.S. #1, 
Winn-Dixie, Rite Aid. FUTURE MONETARY DAMAGES 
60,000 sq. ft. Out parcel Wrongful Death & Disability — Structured Settlement Analysis 
available — w/approvals Antitrust — Loss of Profits —Real Estate 
for 6,000 sq. ft. of retail J. FREMON JONES, PH.D. 
stores. Reduced to Research Associates 
P.O. Box 1702-111 
$5,300,000. All cash. Gainesville, FL 32606 After tone — dial 111 
For further information: 
Mitch Greenspan ACCIDENT RECONSTRUCTION 
Realco Group : EXPERT WITNESS ® 22 YEARS FORENSIC PHYSICS 
107 Northern Boulevard Any type accident includes but not limited to: 
lisions ATVs Seat Belts Product Liability Slip and 
021 Mechanical Equipment High Voltage Burns Electrical Shocks 
(516) " onic Equipment ® Explosion Industry Accidents © Farm Equipm 
ichard W. Mitchell, Ph.D. Vieux Carre Circle 
(813) 971-3759 Tampa, Florida 33613-3053 
TECHNICAL 
MEDICAL & DENTAL 
EXPERT SERVICES 
Engineering (all areas); Negligence; Accident 
reconstruction; Products liability; Biomedical Here to serve you... 
injury analysis; Metallurgy & fracture analy- 
— penn ae a Suppliers to the legal profession whose advertisements appear in this issue of the 
edical, dental and podiatry maipractice. 
Journal not only help underwrite the costs of this publication but are ready to supply 
tion to technical experts on staff and available lawyers with their practice and personal needs. f ih Pee 
to consult and testify in all courts. Full range When you need a product or service consult these companies and individuals first. 
of laboratory services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
2654 E. Oakland Pk. Bivd., Suite 1442 ADVERTISERS INDEX 
Ft. Lauderdale, FL 33306 ee 
(305) 537-1442 Arbitration Forums, Inc. 26 International Genealogical Search, Inc. 47 
Executive Offices: Attorneys’ Title Insurance Fund,Inc. 18 J. Freemon Jones, Ph.D. 64 
a — Blake & Blake Genealogists 2nd Cover = Jurisco 44 
ineola, N.Y. Claims Verification, Inc. 35, 50 Law Firm Management, Inc. 62 
(516) 747-8400 __ Out of NYS (800) 822-1515 Commonwealth Land Title Insurance Co. 11 Lerch Bates/ Legal, Inc. 64 
Corporation Information Services 3rd Cover Longboat Key Club 1 
Crane & Co., Inc. 31 Peter M. Macaluso, M.D., P.A. 62 
D & S Publishers 20 Méidstate Legal Supply Co., Inc. 58 
Over 44,000 readers Empire Corporate Kit Company 2 Richard W. Mitchell, Ph.D. 64 
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But, 
You Said 
‘A Few Indians’! 


Lt. Col. George Armstrong Custer 
June 1876 


History proves 
the value of information. Current, 
accurate information. Battles are 
won and lost with such data, and 
that’s why we at CIS strive to get 
the most up-to-date information 

in your hands. Fast. That's 
our business! 


CIS is your reinforcement for 
routine corporate and UCC trans- 
actions, as well as any other 
information of public record. For 
over 13 years we have specialized 
in providing fast, accurate infor- 


mation to the legal community. 

So, to avoid being ambushed 
by inaccurate information and 
eliminate costly delays, call one 
of our customer representatives 
toll free in Tallahassee. 


Don’t Let History Repeat Itself! 
Call CIS. 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists In Public Records Research 
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Box 55-7395 Surrey Glen Road 
Miami, FL 33255-7395 Middleburg, FL Naples, | 
_ Bus: 904/282-2417 Serv: 800/282-1469 ext. 105 
PATRICIA WINN CARTER Res: 904/282-2416 -—-Business: 819/263-4091 
toll-free tormoreintormation. Orlando, FL32819~. 
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